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PART ONE 


NATURE OF THE CONSTITUTION 


MU. SER VICE 
М Pts 


CHAPTER 1 


THE HISTORICAL BACKGROUND 


The very fact that the Constitution of the Indian Republic is the product 

Theisen Hed not of a political revolütion but of the research and 

TR deliberations of a body of eminent representatives 

of the people who sought to improve upon the 

existing system of administration, makes a retrospect of the constitutional 
development indispensable for a proper understanding of this Constitution. 


Practically the only respect in which the Constitution of 1949* differs 
from the constitutional documents of the preceding two centuries is that 
while the latter had been imposed by an imperial power, the Republican 
Constitution is made by the people themselves, through representatives 
assembled in a sovereign Constituent Assembly. ‘That explains the majesty 
and ethical value of this new instrument and also the significance of those of 
its provisions which have been engrafted upon the pre-existing system. 

For our present purposes we need not go beyond the year 1858 when 
the British Crown assumed. sovereignty over India from the Fast India 

Company, and Parliament enacted the first statute 
Pues of India for the governance of India under the direct rule of 
the British Government,—the Government of India 
Act, 1858 (21 & 22 Vict., s. 106). This Act serves as the starting point of 
our survey because it was dominated by the principle of absolute imperial 
control without any popular participation in the administration of the country, 
while the subsequent history up to the making of the Constitution is one of 
gradual relaxation of imperial contro] and the evolution of responsible 
government. By this Act, the powers of the Crown were to be exercised 
by the Secretary of State for India, assisted by a Council of fifteen members 
(known as the Council of India). The Council was composed exclusively 
of people from England, some of whom were nominees of the Crown while 
others were the representatives of the Directors of the East India Co. The 
Secretary of State, who was responsible to the British Parliament, governed 
Tadia through the Governor-General, assisted by an Executive Council, which 
consisted of high officials of the Goyernment. 
‘he essential features of the system’ introduced by the Act of 1858 
were— У DO 
(а) The administration of the country was not only unitary but rigidly 
centralised. Though the territory was divided into Provinces with a Governor 
or Lieutenant-Governor aided by his Executive Council at the head of each 
ere mere agents of the Government of 


of them, the Provincial Governments W the. 
India and had to function under the superintendence, direction and control 


of the Governor-General in all matters relating to the government of the 


Province.” 
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+- (b) There was no separation of functions, and all the authority for the 

governance of India, —civil and military, executive and legislative,—was 

vested in the Governor-General in Council who was responsible to the 
" Secretary of State? 


(c) The control of the Secretary of State over the Indian administration 
was absolute. The Act vested in him the 'superintendence, direction and 
control of all acts, operations and concerns which in anywise relate to the 
Government or revenues of India. Subject to his ultimate responsibility 
to the British Parliament, he wielded the India administration through the 
Governor-General as his agent and his was the last word, whether in matters 
of policy or of details. 


(d) The entire machinery of administration was bureaucratic, totally 
unconcerned about public opinion in India. 


The Indian Councils Act of 1861 introduced a grain of popular element 
in so far as it provided that the Governor-General's Executive Council, which 
ў ; was so long composed exclusively of officials, should 
fences Councils Act, include certain additional m0mn-official members, 
while transacting legislative business as a Legislative 
Council. But this Legislative Council was neither representative nor 
deliberative in any sense. "The members were nominated and their functions 
were confined exclusively to a consideration of the legislative proposals placed 
before it by the Governor-General. It could not, in any manner, criticise the 
acts of the administration or the conduct of the authorities. Even in legisla- 
Чоп, effective powers were reserved to the Governor-General, such as— 
(а) giving prior sanction to Bills relating to certain matters, without which 
they could not be introduced in the Legislative Council; (b) vetoing the Bills 
after they were passed or reserving them for consideration of the Crown; 
(c) legislating by Ordiances which were to have the same authority as Acts 
made by the Legislative Council. 


Similar provisions were made by the Act of 1861 for Legislative Councils 
in the Provinces. But even for initiating legislation in these Provincial 
Councils with respect to many matters, the prior sanction of the Governor- 
General was necessary. 


Two improvements upon the preceding state of affairs as regards the 
Indian and Provincial Legislative Councils were introduced by the Indian 
Councils Act, 1892, namely, that (a) though the 
majority of official members was retained, the non- 
official members of the Indian Legislative Council 
were henceforth to be nominated by the Bengal Chamber of Commerce and 
fhe Provincial Legislative Councils, while the non-official members of the 
Provincial Councils were to be nominated by certain local bodies such as 
universities, district boards, municipalities ; (b) the Councils were to have 
the power of discussing the annual statement of revenue and expenditure i.e., 
the Budget and of addressing questions to the Executive. 


Indian Councils Act, 
1892. 


THE HISTORICAL, BACKGROUND 5 


This Act is notable for its object, which was explained by the then Under- 
Secretary of State for India thus: 
“to widen the basis and expand the functions ol i 
: is of the Government of India, and 
to give further opportunities to the non-official and nati i i oci 
e і lement. 
to take part in the work of the Government”. Г yum uri TEN 


‘The first attempt at introducing a representative and popular element was 
tis Meee made by the Morley-Minto Reforms, known by the 
ӨЗА names of the then Secretary of State for India 
Councils Act, 1909. (Lord Morley) and the Viceroy (Lord Minto), 
which were implemented by the Indian Councils 


Act, 1909. 


‘The changes relating to the Provincial Legislative Councils were, of 
course, more advanced. ‘The size of these Councils was enlarged by including 
elected non-official members so that the official majority was gone. An 
clement of election was also introduced in the Legislative Council at the 
Centre but the official majority there was maintained. 

"The deliberative functions of the Legislative Councils were also increased 
by this Act by giving them the opportunity of influencing the policy of the 
administration by moving resolutions on the Budget, and on any matter of 
public interest, save certain specified subjects, such as the Armed Forces, 


Foreign Affairs and the Indian States. 

On the other hand, the positive vice of the system of election introduced 
by the Act of 1909 was that it provided, for the first time, for separate 
representation of the Muslim community and thus sowed the seeds of 
separatism* that eventually led to the lamentable partition of the country. 
It can hardly be overlooked that this idea of separate electorates for the 
Muslims was synchronous with the formation of the Muslim League as a 


political party (19067). 
Subsequent to this, Government of India Act, 1915. (5 & 6 Geo. У., 
с. 61) was passed merely to consolidate the provisions of all the preceding 
Government of India Acts so that the existing governmental provisions 
relating to the Government of India in. its executive, legislative and judicial 
branches could be had from one enactment. Е 
The next landmark in the constitutional development of India is the 
Montagu-Chelmsford Report which led to the enact- 
The Montagu-Chelms- ment of the Government of India Act, 1919, It was, 
the in fact, an amending Act, but tbe amendments 


1 е 
pe^ чыын introduced substantive changes into the existing 
system. 


‘The Morley-Minto Reforms failed to: sati 
rationalists in India inasmuch as, professedly, 


the establishment of a Parliamentary system of 
{ the final decision on all que: 


and provided for the retention O 


hands of the irresponsible Executive. л 
"һе Indian National Congress which, established in 1885, was so long 


sfy the aspirations of the 
the Reforms did not aim at 
government in the country 
stions in the 
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under the control of Moderates, became more active during the First World 
War and started its campaign for self-government (known as the ‘Home 
Rule’ movement). In response to this popular demand, the British Govern- 
ment made a declaration on August 20, 1917 that the policy of His Majesty’s 
Government was that of— 


“increasing association of Indians in every branch of the administration and the 
gradual development of self-governing institutions with a view to progressive realisation 
of responsible government in British India as an integral part of the British Empire.” 

The then Secretary of State for India (Mr. E. 5. Montagu) and the 
Governor-General (Lord Chelmsford) were entrusted with the task of 
fermulating proposals for carrying out the above policy and the Government 
of India Act, 1919 gave a legal shape to their recommendations, 


СА РИ The main features of the system introduced 


system introduced by the by the Government of India Act, 1919, were as 
Act of 1919. follows: 


1. Dyarchy in the Provinces.—Responsible government in the Provinces 
Was sought to be introduced, without impairing the responsibility of the 
Governor (through the Governor-General), for the administration of the 
Province, by resorting to a device known as ‘Dyarchy’ ог dual government. 
The subjects of administration were to be divided (by Rules made under 
the Act) into two categories—Central and Provincial. ‘The Central subjects 
Were those which were exclusively kept under the control of the Central 
Government. The Prtvincial subjects were sub-divided into ‘transferred’ 
and ‘reserved’ subjects, 


Of the matters assigned to the Provinces, the ‘transferred subjects’ were 
to be administered by the Governor with the aid of Ministers responsible 
to the Legislative Ctuncil in which the proportion of elected members was 
raised to 70 per cent. ‘The foundation of responsible government was thus 
laid down in the narrow sphere of ‘transferred’ subjects. 


The ‘reserved subjects’, on the other hand, were to be administered by 
the Governor and his Executive Council without any responsibility to the 
Legislature. 


IL Relaxation of Central control over the Provinces.—As stated 
already, the Rules made under the Government of India Act, 1919, known 
as the Devolution Rules, made a separation of the subjects of administration 
into two categories—Central and Provincial, Broadly speaking, subjects of 
all-India importance were brought under the category ‘Central’, while matters 
primarily relating to the administration of the provinces were classified as 
‘Provincial’. ‘This meant a relaxation of the previous Central control over 
the provinces not only in administrative but also in legislative and financial 
matters. Even the sources of revenue were divided into two categories so 
that the Provinces could run the administration with the aid of revenues raised 
by the Provinces themselves and for this purpose, the provincial budgets 
Were separated from the Government of India and the Provincial Legis- 


— 


| 
i 


THE HISTORICAL BACKGROUND 7 


lature was empowered to present its own budget and levy its own, taxes 
relating to the provincial sources of revenue. 


At the same time, this devolution of power to the Provinces should not 
be mistake for a federal distribution of powers. Under the Act of 1919, the 
Provinces got power by way of delegation from the Centre. The Central 
Legislature, therefore, retained power to legislate for the whole of India, 
relating to any subject, and it was subject to such paramount power of the 
Central Legislature that the Provincial Legislature got the power “to make 
laws for the peace and good government of the territories for the time being 
constituting that province.” 

The control of the Governor-General over Provincial legislation was also 
retained by laying down that a Provincial Bill, even though assented to by the 
Governor, would not become law unless assented to also by the Governor- 
General, and by empowering the Governor to reserve a Bill for the considera- 
tion of the Governor-General if it related to matters specified in this behalf 
by the Rules made under the Act. 


Ill. The Indian Legislature made more representative—No respon- 
sibility was however, introduced at the Centre and the Governor-General in 
Council continued to remain responsible only to the British Parliament through 


the Secretary of State for India. Nevertheless, the Indian Legislature was 


made more representative and, for the first time, bicameral. It was to consist 
embers of 


of an Upper House, named the Council of State, composed of 60 m 
whom 34 were elected, and a Lower House, named the Legislative Assembly, 
composed of about 144 members of whom 104 were elected. The powers 


of both the Houses were equal except that the power to vote supply was 
The electorates were, how- 


given exclusively to the Legislative Assembly. 
ever, arranged on a communal and sectional basis, developing the Morley- 
Minto device further. 

"The Governor-General's overriding powers in respect of Central legisla- 
tion were retained in the following forms—(i) his prior sanction was 
required to introduce Bills relating to certain matters; (ii) he had the 
power to veto or reserve for consideration of the Crown any Bill passed 
by the Indian Legislature; (iii) he had the converse power of certifying 
any Bill or any grant refused to be passed or made by the Legislature, in 
which case it would have the same effect as if it was passed or made by the 
Legislature; (iv) he could make Ordinances, having the force of law for a 
temporary period, ini case of emergency. 

The Reforms of 1919, however, faile 

d toan agitation by the 


people in India, and le 
Shortcomings of the Congress (now under the leadership of Mahatma 


зе Gandhi) for ‘Swaraj’ ог ‘self-government’, indepen- 
dent of the British Empire, to be attained through ‘Non-co-operation’. The 
shortcomings of the 1919 system, mainly, were— 

ubstantial measure of devolution of power to 


(i) Notwithstanding а s ; i gs 
the Propinces, the structure still remained unitary and centralised “with 


d to fulfil the aspirations of the 


8 INTRODUCTION TO THE CONSTITUTION OF INDIA 


the Governor-General in Council as the keystone of the whole constitutional 
edifice ; and it is through the Governor-General in Council that the Secretary 
of State and, ultimately, Parliament discharged their responsibilities for the 
peace, order and good government of India”, It was the Governor-General 
and not the Courts who had the authcrity to decide whether a particular 
subject was Central or Provincial. ‘The Provincial Legislature could not, 
without the previous sanction of the Governor-General, take up for considera- 
tion any bill relating to a number of subjects. 


(ii) The greatest dissatisfaction came from the working of Dyarchy in 
the Provincial sphere. In a large measure, the Governor came to dominate 
ministerial policy by means of his overriding financial powers and control 
over the official block in the Legislature. In practice, scarcely any question 
of importance could arise without affecting one or more of the reserved 
departments. The impracticability of a division of the administration into 
two water-tight compartments was manifested beyond doubt. The main 
defect of the system from the Indian standpoint was the control of the purse. 
Finance, being a reserved subject, was placed in charge of a member of the 
Executive Council and not a Minister. It was impossible for any Minister 
to implement any progressive measure for want of funds and together with 
this was the further fact that the members of the Indian Civil Service, 
through whom the Ministers were to implement their policies, were recruited 
by the Secretary of State and were responsible to him and not the Ministers. 
Above all was the overriding power of the Governor who did not act as a 
constitutional head even with respect to the transferred subjects. There was 
no provision for collective responsibility of the Ministers to the Provincial 
Legislature. ‘The ministers were appointed. individually, acted as advisers 
to the Governor, and differed from members of the Exccutive Council only in 
the fact that they were non-officials. "The Governor had the discretion to 
ect otherwise than in accordance with the advice of his Ministers; he could 
certify a grant refused by the Legislature or a Bill rejected by it if it was 
regarded by him as essential for the due discharge of his responsibilities 
relating to a reserved subject. 


It is no wonder, therefore, that the introduction of ministerial govern- 
ment over a part of the Provincial sphere proved ineffective and failed to 
satisfy Indian aspirations. 

The persistent demand for further reforms, attended with the disloca- 
tion caused by the Non-co-operation movement, led the British Government 
in 1927 to appoint a Statutory Commission, as envisaged by the Government 
of India Act, 1919 itself (s. 84A), to inquire into and report on the working 
of the Act and in 1929 to announce that Dominion Status was the goal of 
Indian political developments. The Commission, headed by Sir John Simon, 
: AD reported in 1930. The Report was considered 
Пе Dun, Gommission: by a Round Table Conference consisting of the 
delegates of the British Government and of British India as well as of the 
Rulers of the Indian States (inasmuch as the scheme was to unite the Indian 
‘States with the rest of India under a federal scheme). A White Paper, 
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prepared on the results of this Coniference, was examined by a Joint Select 
Committee of the British Parliament and the Government of India Bill was 
drafted in accordance with the recommendations of that Select Committee, 
and pased, with certain amendments, as the Government of India Act, 1935. 


Before analysing the main features of the system introduced by this 
Act, it should be pointed out that this Act went another step forward in 
perpetuating the communal cleavage between! the Muslim and the non-Muslim 

" : f communities, by prescribing separate electorates on 

шша Anard. the basis Бї ihe Oak RE which was 
issued by Mr. Ramsay MacDonald, the British Prime Minister, on August 4, 
1932, on the ground that the two major communities had failed to come to an 
agreement. From now onwards, the agreement between the two religious 
communities was continuonsly hoisted as a condition precedent for any 
further political advance, The Act of 1935, it should be noted, provided 
separate representation not only for the Muslims, but also for the Sikhs, the 
Europeans, Indian Christians and Anglo-Indians and thus created a serious 
hurdle in the way of the building up of national unity, which the makers of 
the future Constitution found it almost insurmountable to overcome even 
after the Muslims had partitioned for a separate State, 

The main features of the governmental System prescribed by the Act of 
1935 were as follows— 

(a) Federation and Provincial Autonoms,—While under all the 
Previous Government of India Acts, the government of India was unitary, 

(C due анг: т Ас Ж 1935 prescribed a federation, taking the 
system introduced by the Provinces and the Indian States as units. But it 
Government of India was optional for the Indian States to join the 
Act, 1935. Federation; and since the Rulers of the Indian 
States never gave their consent, the Federation envisaged by the Act of 1935 
never came into being. 

But though the Part relating to the Federation never took effect, the 
Part relating to Provincial Autonomy was given effect to since April 1937. 
The Act divided legislative powers between the Provincial and Central 
Legislatures, and within its defined sphere, the Provinces were no longer 
Celegates’ of the Central Government, but were autonomous units of 
administration, To this extent, the Government of India assumed the role 
of a federal government vis a vis the Provincial Governments, though the 
Indian States did not come into the fold to complete the scheme of federation. 

The executive authority of a Province was also exercised by a Governor 
on behalf of the Crown and not as a subordinate of the Governor-General. 
The Governor was required to act with the advice of Ministers responsible 
to the Legislature, 

But notwithstanding the introduction of Provincial Autonomy, the Act 
of 1935 retained control of the Central Government over the Provinces in a 
certain sphere,—by requiring the Governor to act ‘in his discretion’ or in the 
exercise of his ‘individual judgment’ in certain matters. In such matters, 
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the Governor was to act without ministerial advice and under the control and 
Girections of the Governor-General, and, through him, of the Secretary 
of State. 

(b) Dyarchy at the Centre —The executive authority of the Centre was 
vested im the Governor-General (on behalf of the Crown), whose functions 
were divided into groups— 

(1) The administration of defence, external affairs, ecclesiastical affairs, 
and of tribal areas, was to be made by the Governor-General in his discretion 
with the help of ‘counsellors,’ appointed by him, who were not responsible to 
the Legislature. (ù) With regard to matters other than the above reserved 
stbjects, the Governor-General was to act on the advice of a ‘Council of 
Ministers’ who were responsible to the Legislature. But even in regard to 
this latter sphere, the Governor-General might act contrary to the advice so 
tendered by the ministers if any of his ‘special responsibilities’-was involved. 
As regards the special responsibilities, the Governor-General’ was to act 
under the control and directions of the Secretary of State, 


But in fact, neither any ‘Counsellors’ nor any Council of Ministers 
responsible to the Legislature came to be appointed under the Act of 1935; 
the old Executive Council provided by the Act of 1919 continued to advice 
the Governor-General until the Indian Independence Act, 1947, 


(c) The Legislatives—The Central Legislature was bicameral consist- 
ing of the Federal Assembly and the Council of State. 


In six of the Provinces, the Legislature was bicameral, comprising a 
Legislative Assembly and a Legistative Assembly and a Legislative Council. 
In the rest of the Provinces, the Legislature was unicameral. 


The legislative powers of both the Central and Provincial Legislatures 
were subject to various limitions and neither could be said to have possessed 
the features of a sovereign Legislature, Thus, the Central Legislature was | 
subject to the following limitations : : - 

(i) Apart from the Governor-General's power of veto, a Bill passed by 
tke Central Legislature was also subject to veto by the Crown. 

(4) The Governor-General might prevent discussion in the Legislature 
end suspend the proceedings in regard to any Bill if he was satisfied that it 
would affect the discharge of his special responsibilities. 

(iii) Apart from the power to promulgate Ordinances during the recess 
cf the Legislature, the Governor-General had independent powers of legisla- 
tion, concurrently with those of the Legislature. Thus, he had the power 
to make temporary Ordinances as weil as permanent Acts at any time for 
the discharge of his special responsibilities. 

(iv) No bill or amendment could be introduced in the Legislature with- 
out the Governor-General’s previous sanction, with respect to certain matters, 
€.g., if the Bill or amendment sought to repeal or amend or was repugnant 
to any law of the British Parliament extending to India or any Governor- 
General’s or Governor’s Act, or if it sought to affect matters as respects 
which the Governor-General was required to act in his discretion. 
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There were similar fetters on the Provincial Legislature. 


The Instruments of Instructions issued under the Act further required 
that Bills relating to a number of subjects, such as those derogating from the 
Powers of a High Court or affecting the Permanent Settlement, when 
Eresented to the Governor-General or a Governor for his assent, were to be 
reserved for the consideration of the Crown or the Governor-General, as the 
tase might be. 

(d) Distribution of legislative powers between the Centre and the 
Provinces—Though the Indian States did not join the Federation, the federal 
provisions of the Government of India Act, 1935, were in fact applied as 
between. the Central Government and the Provinces. 


The division of legislative powers between the Centre and the Provinces 
is of special interest to the reader in view of the fact that the division made 
in the Constittition between the Union and the States proceeds largely on the 
same lines. Tt was not a mere delegation of power by the Centre to the 
Provinces as by Rules made under the Government of India Act, 1919 (see 
p. 6, ante). As already pointed out (p. 9, ante), the Constitution Act of 
1935 itself divided the legislative powers between the Central and Provincial 
Legislatures and, subject to the provisions mentioned below, neither Legisla- 
ture could transgress the powers assigned to the other. 


A three-fold division was made in! the Act— : 

(i) There was a Federal List over which the Federal Legislature had 
exclusive powers of legislation. This List included matters such as external 
affairs; currency and coinage; naval, military and air forces; census. 
(f) There was a Provincial List of matters over which the Provincial Legis- 
lature had exclusive'jurisdiction, e.g, Police, Provincial Public Service, 
education. (iii) There was a Concurrent List of matters over which both 
the Federal and Provincial Legislature had competence, e.g., criminal law 
and procedure; civil procedure; marriage and divorce, arbitration. 

The Federal Legislature had the power to legislate with respect to 
matters enumerated in the Provincial List if a Proclamation of Emergency 
was made by the Governor-General. The Federal Legislature could also 
legislate with respect to a Provincial subject if the Legislatures of two or 
more Provinces desired this in their common interest. 

In case of repugnancy in the Concurrent field, a Federal law prevailed 
over a Provincial law to the extent of the repugnancy, but if the Provincial 
law received the assent of the Governor-General or of His Majesty, having 
been reserved for their consideration for this purpose, the Provincial law 
prevailed, notwithstanding such repugnancy. 

The allocation of residuary power of legislation in the Act was unique. 
Tt was not vested in either of the Central or Provincial Legislature but the 
Governor-General was empowered to authorise either the Federal or the 
Provincial Legislature to enact a law with respect to any matter which was 
not enumerated in the Legislative Lists. 

It is to be noted that ‘Dominion Status’, which was promised in 1929, 
was not conferred by the Government of India Act, 1935. 
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The circumstances leading to the enactment of the Indian Independence 
Act, 1947 will be explained in the next Chapter. But the changes introduced 
Chanso introduced Ьу by this Act into the structure of the government 
the Indian Independence pending the drawing up of a Constitution for 
Act, 1947. independent India by a Constituent Assembly, 
should be pointed out in the present context, so as to offer a correct and 
comprehenisive picture of the background against which the Constitution 
was made. | 


In pursunce of the Indian Independence Act, the Government of India 
Act, 1935, was amended by Adaptation Orders, both in India and Pakistan. 


The following were the main results of such adaptations : 

(a) Abolition of the Sovereignty and Responsibility of the British 
Parliament.—As has been already explained (p. 1, ante), by the Government 
of India Act, 1858 the Government of India was transferred from the East 
India Company to the Crown, By this Act, the British Parliament became 
the direct guardian of India, and the office of the Secretary of State for India 
was created for the administration of Indian affairs,—for which the Secretary 
of State was to be responsible to Parliament, Notwithstanding gradual relaxa- 
tion of the control, the Governor-General of India and the Provincial 
Governors remained substantially under the direct control of the Secretary 
of State until the Indian Independence Act, 1947, so that— 

"in constitutional theory, the Government of India is a subordinate official Govern- 
ment under His Majestys Government." 

The Indian Independence Act altered this constitutional position, root 
and branch. It declared that with effect from the 15th August, 1947 (referred 
to as the ‘appointed day’), India ceased to be a Dependency and the 
suzerainty of the British Crown over the Indian States? and the treaty 
relations with Tribal Areas also lapsed from that date. 

The responsibility of the British Government and Parliament for the 
administration of India having ceased, the office of the Secretary of State for 
India was abolished. 

(b) The Crown no longer to the source of authority—So long as 
india remained a Dependency of the British Crown, the Government of India 
was carried on in the name of His Majesty. Under the Act of 1935, the 
‘Crown came into further prominence owing to the scheme of the Act being 
federal, and all the units of the federation, including the Provinces, drew 
their authority direct from the Crowa. But under the Independence Act, 
1947, no unit in the two Dominions of India and Pakistan had to derive its 
authority from the British Isles. 

(с) The Governor-General and Provincial Governors to act as constitu- 
tional heads—The Governor-Generals of the two Dominions become the 
constitutional heads of the two new Dominions as in the case of the other 
Dominions. This was, in fact, a necessary corollary from “Dominion: Status’ 
which had been denied to India by the Government of India Act, 1935, but 
conceded by the Indian Tndepedence Act, 1947. 

According to the adaptations under the Independence Act, there was 
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no longer any Executive Council as under the Act of 1919 or ‘counsellers’ as 
envisaged by the Act of 1955. The Governor-General or the Provincial 
Governor was to act on the advice of a Council of Ministers having the 
confidence of the Dominion Legislature or the Provincial Legislature, as the 
case might be. ‘The words "in his discretion,” “acting in his discretion" and 
"individual judgment" were effaced from the Government of India Act, 
1935, wherever they occurred, with the result that there was now no sphere 
in which these constitutional heads could act without or against the wishes of 
the Ministers. Similarly, the powers of the Governor-General to require 
Governors to discharge certain functions as his agents were deleted from the 
Act. ales | 

The Governor-General and the Governors lost extraordinary powers of 
legislation so as to compete with the Legislature, by passing Acts, Proclama- 
tions and Ordinances for ordinary legislative purposes, and also the power 
of certification ‘The Governor's power to suspend the Provincial Constitu- 
tion was taken away. ‘The Crown also lost its right of veto and so the 
Governor-General could not reserve any bill for the signification of His 
Majesty’s pleasure. 


(d) Sovereignty of the Dominion Legislature—The Central Legisla- 
ture of India, composed of the Legislative Assembly and the Council of State, 
ceased to exist on August 14, 1947. From the ‘appointed day’ and until the 
Constituent Assemblies of the two Dominions were able to frame their new 
Constitutions and new Legislatures were constituted thereunder,—it was the 
Constituent Assembly itself, which was tc function also as the Central Legisla- 
ture of the Dominion to which it belonged. In other words, the Constituent 
Assembly of either Dominion (until it itself desired otherwise), was to have 
a dual function, constituent as well as legislative. 


Тһе sovereignty of the Dominion Legislature was complete and no 
sanction of the Governor-General would henceforth be required to legislate 
cn any matter and there was to be no repugnancy by reason of contravention 


of any Imperial law. 
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CHAPTER II 
THE MAKING OF THE CONSTITUTION 


ia’ iti esti uld 
D ota x СОД 'The demand that India's political destiny sho’ 
tution framed Бу a be determined by the Indians themselves had been 
Constituent Assembly. put forward by Mahatma Gandhi as early as in 
1922 : 

“Swataj will not be a free gift of the British Parliament; it will be a declaration 
of India’s full self-expression. That it will be expressed through an Act of Parliament 
is true but it will be merely a courteous ratification of the declared wish of the people 
of India even as it was in the case of the Union of South Africa". 


The failure of the Statutory Commission and the Round Table Confer- 
ence which led to the enactment of the Government of India Act, 1935, to 
satisfy Indian aspirations (p. 8, ante) accentuated the demand for a Consti- 
tation made by the people of India without outside interference, which was 
cfficially asserted by the National Congress in 1935. In 1938, Pandit Nehru 
definitely formulated his demand for a Constituent Assembly thus: 

“The National Congress stands for independence and a democratic state. It has 


Froposed that the constitution of free India must be framed, without outside inter- 
ference, by a Constituent Assembly elected on the basis of adult franchise.” 


This was reiterated by the Working Commitiee of the Congress in 1939. 


This demand was, however, resisted by the British Government until 
the outbreak of World War IT when external circumstances forced them to 
realise the urgency of solving the Indian constitu- 
tional problem, In 1940, the Coalition Government 
in England recognized the principle that Indians should themselves frame 
a new Constitution for autonomous India, and in March 1942, when the 
Tapanese were at the doors of India, they sent Sir Stafford Cripps, a member 
of the Cabinet, with a draft declaration of the proposals of the British 
Government which were to be adopted (at the end of the War) provided 
the two major political parties (Congress and the Muslim League)* could 
tome to an agreement to accept them, viz.— 


Cripps Mission. 


(a) that the Constitution of India was to be framed by an elected 
Constituent Assembly of the Tndian people; 


(a) that the Constitution should give India Dominion Status,—equal 
partnership of the British Commonwealth of Nations; 


(c) that there should be one Indian Union comprising all the Provinces 
and Indian States; but 


(d) that any province (or India State) which was not prepared to 
accept the Constitution would be free to retain its constitutional position 
existing at that time and with such non-acceding Provinces the British Goy- 
ernment could enter into separate constitutional arrangements. 


Mem 
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But the two parties failed to come to an agreement to accept the pro- 
posals, and the Muslim League urged— 

(a) that India should be divided into two autonomous States on com- 
munal lines, and that some of the Provinces earmarked by Mr. Jinnah, should 
form an independent Muslim State, to be known as Pakistan ; 

(b) that instead of one Constituent Assembly, there should be two 
Constituent Assemblies, i.e., a separate Constituent Assembly for building 
Pakistan. 

After the rejection of the Cripps proposals (followed by the dynamic 
‘Quit India’ campaign launched by the Congress), various attempts to 

1 s reconcile the two parties were made, including the 
Cabinet Delegation. Simla Conference held at the instance of the 
Governor-General, Lord Wavell. These having failed, the British Cabinet sent 
three of its own members, including Cripps himself, to make another serious 
attempt. But the Cabinet Delegation, 100, failed in making the two major 
parties come to any agreement and were, accordingly, obliged to put forward 
their own proposals, which were announced simultaneously in India and in 


England on the 16th May, 1946. 
The proposals of the Cabinet Delegation sought to effect a compromise 
between a Union of India and its division. While the Cabinet Delegation 
definitely rejected the claim for a separate Constituent Assembly and a 
separate State for the Muslims, the scheme which they recommended involved 
a virtual acceptance of the principle underlying he claim of the Muslim 
League. 
"he broad features of the scheme werê s 
(a) There would be a Union of India, comprising both British India 
having jurisdiction over the subjects of Foreign Affairs, 


and the States, and ' 
Defence and Communications. All residuary powers would belong to the 


Provinces and the States. : | 
(b) ‘The Union would have an Executive and a Legislature constituted 


of representatives of the Provinces and States. But any question raising a 
major communal issue in the Legislature would require for its decision a 
majority of the representatives of the two major communities present and 
voting as well as a majority of all the members present and voting, — 

ld be free to form Groups with executives and. 


The Provinces wot ‘ 
legislatures, and each Group would be competent to determine the provincial 


subjects which would be taken up by the Group organisation. 
2 The scheme laid down by the Cabinet Mission was, however, recom- 
mendatory, and it was contemplated by the Mission that it would be adopted 
by agreement between the two major parties. A 
HL М. Gs Statement curious situation, however, arose after an election 
E 0, А for forming the Constituent Assembly was held. 
Тһе Muslim League joined the election and its candidates were returned. 
Put a difference of opinion had in the meantime arisen between the Congress 
and the League regarding the interpretation of the ‘Grouping clauses’ of the 
proposals of the Cabinet Mission. The British Government intervened at 
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this stage, and explained to the leaders in London that they upheld the 
contention of the League as correct, and on December 6, 1946, the British 
Government published the following statement— 

"Should a constitution come to be framed by the Constituent Assembly in which 
a large section of the Indian population had not been represented, His Majesty's Govern- 
ment would not contemplate forcing such a constitution upon any unwiling part 
cf the country”, 


For the first time, thus, the British Government acknowledged the 
possibility of two Constituent Assemblies and two States. The result was 
that on December 9, 1946, when the Constituent Assembly first met, the 
Muslim League members did not attend, and the Constituent Assembly began 
to function with the non-Muslim members. 


The Muslim League next urged for the dissolution of the Constituent 

Assembly of India on the ground that it was not fully representative of all 

sections of the people of India, On the other hand, 

Dye DE to the British Government, by their Statement of the 
20th February, 1947, declared— 

(a) that British rule in India would in any case end by June, 1948, 
after which the British would certainly transfer authority to 
Indian hands; 

(b) that if by that time a fully representative Constituent Assembly 
failed to work out a constitution in accordance with the proposals 
made by the Cabinet Delegation, — 

"H.M.G. will have to consider to whom the powers of the Central Government 
in British India should be handed over, on the due date, whether as a whole to some 
form of Central Government for British India, or in some areas to the existing Provincial 
Government, or in such other way as seems most reasonable and in the best interests 
of the Indian people.” 

The result was inevitable and the League did not consider it necessary 
to join this Assembly, and went on pressing for another Constituent Assembly 
for ‘Muslim India. 


The British Government next sent Lord Mountbatten to India as the 
Governor-General, in place of Lord Wavell, in order to expedite the prepara- 
tons for the transfer of power, for which they had fixed a rigid time limit. 
Lord Mountbatten brought the Congress and the League into a definite 
agreement that the two ‘problem’ provinces of the Punjab and Bengal would 
be partitioned so as to form absolute Hindu and Muslim majority blocks 
Within these Provinces, The League would then get its Pakistan—which the 
Cabinet Mission had so ruthlessly denied it~—minus Assam, East Punjab 
and West Bengal, while the Congress which was taken as the representative 
of the whole of India less the Muslims, would get the rest of India where the 
Muslims were in a minority, 


The actual decision as to whether the two Provinces of the Punjab and 
Bengal were to be partitioned was, however, left to the vote of the members 
of the Legislative Assemblies of these two 


and of 1947. 1 ine i i 
Sf Jüne 3, 1947 Provinces, meeting in two parts, according to a plan 
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known as the ‘Mountbatten Plan’. It was given a formal shape by a State- 
ment made by the British Government on June 3, 1947, which provided, inter 
alia, that 

"The Provincial Legislative Assemblies of Bengal and the Punjab (excluding 
European members) will therefore, each be asked to meet in two parts, one repre- 
sentig the Muslim majority districts and the other thé rest of the Province....... 1 
The members of the two parts of each Legislative Assembly sitting separately will 
be empowered to vote whether or not the Province should be partitioned. If a 
simple majority of either Part decides in favour of Partition division will take place 
and arrangements will be made accordingly. If partition were decided upon, each 
part of the Legislative Assembly, would decide, on behalf of the areas it represented, 
whether it would join the existing or a new and separate Constituent Assembly”, 


It was also proposed that there would be a referendum in the North 
Western Frontier Province and in the Muslim majority district of Sylhet 
as to whether they would join India or Pakistan, 


The Statement further declared H.M.G.’s intention “to introduce 
legislation during the current session for the transfer of power this year 
cn a Dominion Status basis to one or two successor authorities according 
to decisions taken as a result of this announcement.” 


The result of the vote according to the above Plan was a foregone 
conclusion as the representatives of the Muslim majority areas of the two 
Provinces (ie. West Punjab and East Bengal) voted for partition and for 
joining a new Constituent Assembly. The referendum in the North Western 
Frontier and Sylhet were in favour of Pakistan. 


On the 26th July, 1947, the Governor-General announced the setting up 
of a separate Constituent Assembly for Pakistan. The Plan of June 3, 1947 
having been carried out, nothing stood in the way of effecting the transfer 
of power by enacting a statute of the British Parliament in accordance with 
the declaration. 

It must be said to the credit of the British Parliament that it lost no 
time to draft the Indian Independence Bill upon the basis of the above Plan, 

The Indian Indepen- and this Bill was passed and placed on the Statute 
dence Act, 1947. Book, with amazing speed, as the Indian Independ- 
ence Act, 1947 (10 & 11 Geo, VI, с. 30). ‘The Bill, which was introduced in 
Parliament on July 4, received the Royal Assent on July 18, 1947 and came 
into force from that date. 

"The most outstanding characteristic of the Indian Independence Act 
was, that while other Acts of Parliament relating to the Government of 
India (such as the Government of India Acts from 1858 to 1935) sought 
to lay down a Constitution for the governance of India by the legislative 
will of the British Parliament,—this Act of 1947 did not lay down any such 
constitution, The Act provided that as from the 15th August, 1947 (which 
date is referred to in the Act as the ‘appointed date’), in place of ‘India’ as 
Gefined in the Government of India Act, 1935, there would be set up two 
independent Dominions, to be known as India and Pakistan, the Consti- 
tuent Assembly of each Dominion was to have unlimited power to frame and 
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adopt any constitution and to repeal апу Act of the British Parliament, 
including the Indian Independence Act. 

Under the Act, the Dominion of India got the residuary territory of 
India excluding the Provinces of Sind, Baluchistan, West Punjab, East 
Bengal; and the North Western Frontier Province and the district of 
Sylhet in Assam (which had voted in favour of Pakistan at a referendum, 
before the Act came into force). 


The Constituent Assembly, which had been elected for undivided India 
апа held its first sitting on the 9th December, 1946, 
reassembled on the 14th August, 1947, as the 
sovereign Constituent Assembly for the Dominion 
of India. 


As to its composition, it should be remembered (see p. 15, ante), that 
it had been elected by indirect election by the members of the Provincial 
Legislative Assemblies (lower House only, according to the scheme recom- 
mended by the Cabinet Delegation. Тһе essentials of this scheme were 
as follows:— 


(1) Each province and each Indian State or group of States were 
allotted a total number of seats proportional to their respective 
populations roughly in the ratio of one to a million. As a result, 
the Provinces were to elect 292 members while the Indian States 
were allotted a maximum of 93 seats. 


(2) The seats in each province were distributed among the three 
main communities, Muslim, Sikh and General, in proportion to 
their respective populations. 


(3) Members of each community in the Provincial Legislative 
Assembly elected their own representatives by the method of 
proportional representation with single transferable vote. 


(4) The method of selection in the case of representatives of Indian 
States was to be determined by consultation. 

As a result of the Partition under the Plan of June 3, 1947, the 
representatives of Bengal, Punjab, Sind, North Western Frontier Province, 
Baluchistan! and the Sylhet district of Assam (which had joined Pakistan 
һу a referendum) ceased to be members of the Constituent Assembly of 
india, and there was a fresh election in the new Provinces of West Bengal 
and East Punjab. In the result, when the Constituent Assembly reassembled 
on the 31st October, 1947, the membership of the House was reduced to 
299, as in Table II. Of these, 284 were actually present on the 26th November, 
1949, and appended their signatures to the Constitution as finally passed. 


The salient principles of the proposed Constitution had been outlined 
by various committees of the Assembly such as the Union Constitution 
Committee, the Union Powers Committee, Committee on Fundamental 
Rights, and after a general discussion of the reports of these Committees, 
the Assembly appointed a Drafting Committee on the 29th August, 1947. 


Constituent Assembly 
of India. 
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The Drafting Committee, under the Chairmanship of Dr. Ambedkar, 
embodied the decision of the Assembly with alternative and additional 
proposals in the form of a ‘Draft Constitution! of India’ which was published 
in February, 1948. The Constituent Assembly next met in November, 1948, 
to consider the provisions of the Draft, clause by clause. After several 
session's, the consideration of the clauses or the second reading was completed 
by the 17th October, 1949, 


The Constituent Assembly again sat on the 14th November, 1949 
{ for the third reading and finished it on the 26th 
Мас of the Consti- November, 1949, on which date the Constitution 
received the signature of the President of the 

Assembly and was declared as passed. 


The provisions relating to citizenship; elections; provisional Parliament; 
temporarily and transitional provisions were given 
Date of Commence- immediate effect, i.e, from November 26, 1949. 
ment of the Constitu- rn ney ЙД : 
HON Т\һе rest of the Constitution came into force on the 
_ 26th. January, 1950, and this date is referred to in 
the Constitution as the Date of its Commencement. 


REFERENCES : 


1. As stated earlier (р. 4, ante), the Muslim League, professedly 2 Communal 
party, was formed in 1906. While its earlier objective was to secure separate 
representation of the Muslims in the political system, in its Lahore Resolution 
of 1940, it asserted its demand for the creation of a separate Muslim State 
in the Muslim majority areas. This idea was developed into the claim for 
es паа into two independent States, when the Cripps offer was 
announced. 
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CHAPTER III 
THE PHILOSOPHY OF THE CONSTITUTION 


Every Constitution has philosophy of its own. 


For the philosophy underlying our Constitution we must look back 
into the historic Objectives Resolution of Pandit 
The Objectives Reso- Nehru which was adopted by the Constituent 
lution. Assembly on January 22, 1947 and which inspired 
the shaping of the Constitution through all its 

subsequent stages, It reads thus— 


"This Constituent Assembly declares its firm and solemn resolve to proclaim India 
as an Independent Sovereign Republic and to draw up for her future governance a 
Constitution; 

(2) WHEREIN the territories that now comprise British India, the territories that 
tow form the Indian States, and such other parts of India as are outside British 
India and the States as well as such other territories as are willing to be constituted 
into the Independent Sovereign India shall be a Union of them all; and 


(3) WHEREIN the said territories, whether with their present boundaries or with 
such others as may be determined by the Constituent Assembly and thereafter accord- 
ing to the law of the constitution, shall possess and retain the status of autonomous 
units, together with residuary powers, and exercise all powers and functions of Govern- 
ment and administration, save and except such powers and functions as are vested 
in or assigned to the Union, or as are inherent or implied in the Union or resulting 
therefrom; and 

(4) WHEREIN all power and authority of the Sovereign Independent India, its 
constituent parts and organs of Governments are derived from the people; and 

(5) WHEREIN shall be guaranteed and secured to all the people of India justice, 
social economic and political; equality of status, of opportunity, and before the law; 
freedom of thought, expression, belief, faith, worship, vocation, association and action, 
subject to law and public morality; and 

(6) WHEREIN adequate safeguards shall be provided for minorities, backward 
and tribal areas, and depressed and other backward classes; and 

(7) WHEREIN shall be maintained the integrity of the territory of the Republic 
and its sovereign rights on land, sea, and air according to justice and the law of 
Civilised nations; and 

(8) This ancient land attain its rightful and honoured place in the world and 
make its full and willing contribution to the promotion of world peace and the welfare 
of mankind". t 

In the words of Pandit Nehru, the aforesaid Resolution was “some- 
thing more than a resolution. It is a declaration, a firm resolve, a pledge, 
an undertaking and for all of us a dedication.” Tt will be seen that the ideal 
embodied in the above Resolution is faithfully reflected in the Preamble to 
the Constitution: ! ЗИКА | 

“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India 
into a SOVEREIGN DEMOCRATIC REPUBLIC and to secure to all its citizens: 

JUSTICE, social, economic and political; 
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LIBERTY of thought; expression, belief, faith and worship; 

EQUALITY of status and of opportunity; and to promote among them all 

FRATERNITY assuring the dignity of the individual and the unity of the 
Nation; 


IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 1949, 
do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITU- 
TION”. | 


As has been already explained, the Constitution of India, unlike the 
preceding Government of India Acts, is not a gift of the British Parliament. 
А It is ordained by the people of India through their 
пале Sovereign representatives assembled in a Sovereign Consti- 
tuent Assembly which was competent to determine 
the political future of the country in any manner it liked, It declares, there- 
fore, in unequiyocal terms that the source of all authority under the Consti- 
tution is the people of India and that there is no subordination to any 
external authority. While Pakistan remained a British Dominion until 
1956, India ceased to be a Dominion and declared herself a Republic since 
the making of the Constitution in 1949. The Crown of England ceased to 
bave any legal or constitutional authority over India and no citizen of 
India was to have any allegiance to the British Crown. 
But though India declared herself a Republic, she did not sever all 
ties with the British Commonwealth of Nations 
„Sovereignty consistent as did Eire, by enacting the Republic of Ireland 
шш tot ag peop e Act, 1948. In fact, the conception of the Common- 
wealth itself has undergone a change owing to 
Tndia’s decision to adhere to the Commonwealth, without acknowledging 
allegiance to the Crown which was the symbol of unity of the old British 
Empire and also cf its successor, the “British Commonwealth of Nations’. 
[t is this decision of India which has converted the ‘British Common- 
wealth’,—a relic of imperialism,—into a free association of independent 
nations under the honourable name of the ‘Commonwealth of Nations.’ 
This historic decision took place at the Prime Ministers’ Conference at 
London on April 27, 1949, where our Prime Minister, Pandit Nehru 
declared that notwithstanding her becoming a sovereign independent 
Republic, India will continue—"her full membership of the Commonwealth 
of Nations and her acceptance of the King as the symbol of the free associa- 
tion of the independent nations and as such the Head of the Common- 


wealth.” 

Tt is to be noted that this declaration is extra-legal and there is no 
mention of it in the Constitution of India. It is a voluntary declaration 
and indicates a free association and по obligation. 

It only expresses the desire of India not to sever her friendly relations 
with the English people even though the tie of political subjugation was 
The new association was an honourable association between 

Tt accepts the Crown of England only as a symbolic 
onwealth (having no functions to discharge as belonged 


severed. 
independent states. 
bead of the Comm 
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to him prior to the Constitution), and having no claim to the allegiance of 
the citizens of India. Again, though as a member of the Commonwealth, 
Índia has a right to be represented on Commonwealth conferences, decisions 
at Commonwealth conferences will not be binding on her and no treaty with 
à foreign power or declaration of war by any member of the Commonwealth 
will be binding on her, without her express consent, Hence, this voluntary 
association of India with the Commonwealth does not affect her sovereignty 
to any extent and it would be open to India to cut off that association at any 
time she finds it not to be honourable or useful. As Pandit Nehru 
explained— 
"It is an agreement by free will, to be terminated by free will”.2 


The great magnanimity with which India took this decision in the face 
of a powerful opposition at home which was the natural reaction of the 
í manifold grievances under the imperialistic гше 
ач зуна Of int and the great fortitude with which the association 
has still been maintained under the pressure of 
repeated disappointments and the strain of baffling international alignments 
speak volumes about the sincerity of India’s pledge to contribute ‘to the 
promotion of world peace’ which is reiterated in Art. 51 of the Constitution: 
“The State shall endeavour to— 
(а) promote international peace and security; 
(b) maintain just and honourable relations between nations; 1 
(с) foster respect for international law and treaty obligations in the dealings 
of organised people with one another; and 
(d) encourage settlement of international disputes by arbitration." 


The fraternity which is professed in the Preamble is thus not 
confined within the bounds of the national territory; it is ready to overflow 
tkem to reach the loftier ideal of universal brotherhood, which can hardly be 
better expressed than in the memorable words of Pandit Nehru: 

"The only possible, real object that we, in common with other nations, can have 


is the object of co-operating in building uf some kind of a world structure, call it one 
world, call it what you like".2 


The ideal of a democratic republic enshrined in the Preamble of the 
Constitution can be best explained with reference to the adoption of 
universal suffrage (which has already been 

кысы ot xe explained) and the complete equality between the 
PO the rs ag sexes not only before the law but also in the 
political sphere. In order to ensure the ‘political’ 

justice held out by the Preamble, it was essential that every person in the 
territory of India, irrespective of his proprietary or 
educational claims should be allowed to participate 
in the political system like any other person. Universal adult suffrage, with- 
cut any qualification, was adopted with this object in view. The offering 
of equal opportunity to men and women, irrespective of their caste and creed, 
in the matter of public employment also implements this democratic ideal, 


Political Justice, 
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The treatment of the minority, even apart from the constitutional safeguards, 
clearly brings out that the philosophy underlying the Constitution has not 
been overlooked by those in power. The fact that members of the Muslim 
community are as a rule being included in the Council of Ministers and in 
the Supreme Court without any constitutional reservation in that behalf 
amply demonstrates that those who are working the Constitution have 
not missed its true spirit, namely, that every citizen must feel that this 
country is his own, 
Democracy would indeed be hollow it it fails to generate this spirit 
of brotherhood among all sections of the people,—a feeling that they are 
: д all children of the same soil, the same Motherland. 
Fraternity, It becomes all the more essential in a country like 
India, composed of so many races, religions, languages and cultures. 
Article 1 of the Declaration of Human Rights (1948), adopted by the 
United Nations, says: 
“All human beings are born free and equal in dignity and rights. They are 
endowed with reason and conscience and should act towards one another in a spirit 


of brotherhood." 

It is this spirit of brotherhood that the Preamble of our Constitution 
refers to. 

The ‘Fraternity’ cherished by the framers of the Constitution will be 
achieved not only by abolishing untouchability amongst the different sects 
ef the same community, but by abolishing all communal or sectional or 
even local or provincial anti-social feelings which stand in the way of the 
unity of India. 

Another thing necessary for fostering this spirit of brotherhood is 

the equality of status and opportunity held out by 
Equality of status and the Preamble to all sections of the people and to 
opportunity. ip nee 
every individual citizen, 

And the object is secured in the body of the Constitution, by making 
all discriminations by the State between citizen and citizen, simply on the 
ground of religion, race, caste, sex or place of birth, illegal [Art. 15]; by 
throwing open ‘public places’ to all citizens; by abolishing untouchability 
[Art. 17]; by abolishing titles of honour [Art. 18]; and by offering equality 
of opportunity in matters relating to employment under the State [Art. 16]; 
as also by guaranteeing equality before the law and equal protection of 
the laws [Art. 14], as justifiable rights. 

In addition to the above provisions to ensure civic equility, the 
Constitution seeks to achieve political equality by providing for universal 
adult franchise [Art. 326] and by reiterating that no person shall be either 
excluded from the general electoral roll or allowed to be included in any 
special electoral roll on grounds only of religion, race, caste, sex or any 
of them. AG eae 
Apart from these general provisions, there are special provisions in the 
Directive Principles [Part IV] which enjoin the State to place the two 
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sexes on an equal footing in the economic sphere, by securing to men and 
women equal right to work. and equal pay for equal work [Art. 39, 
cls. (a), (b)]- 
As a form of government, the democracy which is envisaged is, of 
course, a representative democracy and there are in owr Constitution no 
А . agencies of direct control by ће people, such: аз 
A democratic Republic. ce rendum' or ‘initiative’, ‘The people of India 
are to exercise their sovereignty through a Parliament at the Centre and a 
Legislature in each State, which is to be elected on adult franchise and to 
which the real Executive, namely, the Council of Ministers, shall be 
responsible. "Though there shall be an elected President at the head of the 
Union and a Governor nominated by the President at the head of each 
State, neither of them can exercise any political function without the advice 
of the Council of Ministers which is collectively responsible to the. peoples’ 
representatives in the respective Legislatures. 


_ That this democratic Republic stands for the good of all the people 
is embodied in the concept of a ‘Welfare State’ which inspires. the Directive 


, Principles of State Policy. Тһе ‘economic justice’ assured by the Preamble 


can hardly be achieved if the democracy enyisaged by the Constitution were 
confined to a ‘political democracy. In the words of Pandit Nehru*,— 

“Democracy has been spoken of chiefly in the past, as political democracy, roughly 
represented by every person having a vote. But a vote by itself does not represent 
very much to a person who is down and out, to a person, let us say, who is starving 
Or hungry. Political democracy, by itself, is not enough except that it may be used to 
ebtain a gradually increasing measure of economic democracy, equality and the spread 
of good things of life to others and removal of gross inequalities." 

Or, as Dr. Radhakrishnan has put it— 

“Poor people who wander about, find no work, no wages and starve, whose lives 
are a continual round of sore affliction and pinching poverty, cannot be proud of the 
Constitution or its laws". 

The banishment of this poverty, not by expropriation of those who have, 
but by the multiplication of the national wealth and resources and an 
equitable distribution thereof amongst all who contribute towards its produc- 
tion is the aim of the State envisaged by the Directive Principles. Economic 
democracy will be installed in our sub-continent to the extent that this goal 
is reached. How far this end has been already achived will be explained 
in Chapter IX. 


Combining the ideals of political, social and economic democracy with 
that of equality and fraternity, the Preamble seeks to establish What Mahatma 
Gandhi described as "the India of my Dreams", namely,— 

erue an India in which the poorest shall feel that it is their country in whose 
making they have an effective voice; an India in which all communities shall live in 
perfect harmony”. 

No wonder such a successful combination in the text of tur Preamble 
has received unstinted approbation from a notable English pe as— 


. “a supreme prose poem, nay, it is perfection itself.” 


Nog Фон 
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CHAPTER iV 
OUTSTANDING FEATURES OF OUR CONSTITUTION 


The Constitution of India is remarkable for many outstanding features 

which will distinguish it from other Constitutions 

ees from different eyen though it has been prepared after "ransack- 

| ing all the known Constitutions of the world" and 

most of its provisions are substantially borrowed from others, As Dr. 
Ambedkar observed?,— 

“One likes to ask whether there can be anything new in a Constitution framed at 
this hour in the history of the world. More than hundred years have rolled when 
the first written Constitution was drafted. It has then been followed by many other 
countries reducing their Constitutions to writing....Given these facts, all Constitutions 
ip their main provisions must look similar. The only new things, if there be any, ina 
Constitution framed so late in the day are the variations made to remove the faults and 
tg accommodate it to the needs of the country." 


So, though our Constitution may be said to be a ‘borrowed’ Constitution, 
the credit of its framers lies in gathering the best features of each of the 
existing Constitutions and in modifying them with a view to avoiding the 
faults that have been disclosed in their working and to adapting them to the 
existing conditions and needs of this country. So, if it is a ‘patchwork’, 
it is a ‘beautiful patchwork’, 


The more important of these features may be summarised as follows : 


I. ‘The Constitution of India has the distinction of being the most 
lengthy anddetailed constitutional document the 
world has so far produced. ‘The original Constitu- 
tion contained as many äs 395 articles and 8 sche- 
dules-(to which additions were made by subsequent amendments). Even 
after the repeal of several provisions by the Constitution (Seventh Amend- 
ment) Act, 1956, it still contains 383 Articles and 9 Schedules. 


The longest known 
Constitution. 


This extraordinary bulk of the Constitution is due to several reasons i 


(i) ‘The framers sought to incorporate the accumulated experience 
gathered from the working of all the known Con- 

зе тыл stitutions and to avoid all defects and loopholes 
differenti Conk Rons, that might be anticipated in the light of those Con- 
stitutions. Thus, while they framed the Chapter 

on the Fundamental Rights upon the model of the American Constitution, 
and adopted the Parliamentary system of Government from the United 
Kingdom, they took the idea of the Directive Principles of State Policy 
from the Constitution of Eire, and added elaborate provisions relating to 
Emergencies in the light of the Constitution of the German Reich and the 
Government of India Act, 1935. On the other hand, our Constitution 
is more full of words than other Constitutions because it has modified 
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the results of judicial decisions made elsewhere intepreting comparable 
provisions, in order to minimise uncertainty and litigation. 

(ii) Not contented with merely laying down the fundamental principles 
of governance (as the American Constitution 
does), the authors of the Indian Constitution 
followed and reproduced the Government of India 
Act, 1935, in providing matters of administrative detail, —not only because 
the people were accustomed to the detailed provisions of that Act, but also 
because the authors had the apprehension that in the present conditions of 
the country, the Constitution might be perverted unless the form of adminis- 
tration was also provided by the Constitution.*. 

The very adoption of the bulk of the provisions from the Government 
of India Act, 1935 contributed to the volume of the new Constitution 
inasmuch as the Act, 1935 itself was a lengthy and detailed organic law. 

It was also felt that the smooth working of an infant democracy might 
be jeopardised? unless the Constitution mentioned in detail things which 
were left in other Constitutions to ordinary legislation. This explains why 
we have in our Constitution detailed provisions about the organisation of 
the Judiciary, the Services, the Public Service Commissions, Election and 
the like. It is the same ideal of 'exhaustiveness' which explains why the 
provisions of the Indian Constitution as to the division of powers between 
the Union and the States are more numerous than perhaps the aggregate 
of the provisions relating to that subject in the Constitutions of the U.S.A., 
Australia and Canada. 

(9i) The vastness of the country (See Table I), and the peculiar 

problems to be solved have also contributed 
Peculiarity of the pro- towards the bulk of the Constitution. "Thus, there 
blems to be solved. Е : 3 
is one entire Part [Part XVI] relating to the 
Scheduled Castes and Tribes.and other backward classes; one Part [Part 
XVII] relating to Official Language and another [Part VIII] relating to 
Emergency Provisions. Ai 
(iv) While the Constitution of the United States deals only with the 
Federal Government and leaves the States to draw 
* Constitution of the up their ‘own Constitutions, the Indian Constitu- 
Units also included. B б DRE 
tion provides the Constitutions of both the Union 
and the Units (i.e., the States), with the same fullness and precision. 
Since the Units of the federation differed in their historical origins and 
their political development, special provisions for different classes of the 
Units* had to be made, such as the Part B States (representing the former 
Indian States), the Part C States (representing the Centrally Administered 
areas) and some smaller Territories in Part D. "This also contributed to the 
bulk of the Constitution [See Table TIT]. 
(v) Not only are the provisions relating to the Units elaborately given, 
the relations between the Federation and the Units 
Federal relations ela and the Units inter se, whether legislative or 
шл улс кше administrative, are also exhaustively codified, so as 


_ Detailed administra- 
tive provisions included. 
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to eliminate conflicts as far as possible. ‘The lessons drawn from the 
political history of India which induced the framers of the Constitution to 
give it a unitary bias, also prompted them to make detailed provisions 
“regarding the distribution of powers and functions between the Union and 
the States in all aspects of their administrative and other activities",* and 
«iso as regards inter-State relations, co-ordination and adjudication of dis- 
putes amongst the States. 
(vi) There is not only a Bill of Rights containing justiciable funda- 
AU mental rights of the individual [Part III] on the 
dedi ecd gnd model of the Amendments to the American Con- 
cluded: ^ Fundamental stitution but also a Part [Part IV] containing 
Беан Directive Directive Principles, which confer no justiciable 
rights upon the individual but are nevertheless to 
be regarded as ‘fundamental in the Governance of the country'—being in 
the nature of 'principles of social policy' as contained in the Constitution 
of Eire (i.e., the Republic of Ireland). It was considered by the makers of 
our Constitution that though they could not, owing to their very nature, be 
made legally enforceable, it was well worth to incorporate in the Constitu- 
tion some basic non-justiciable rights which would serve as moral restraints 
upon future governments and thus prevent the policy from being torn 
away from the ideas which inspired the makers of the organic law. 


Even the Bill of Rights (i&, the list of fundamental Rights) became 
bulkier than elsewhere because the framers of the Constitution had to 
include novel matters owing to the peculiar problems of our country, e.g. 
untouchability, preventive detention. 

Й II. Another distinctive feature of the Indian 
Pi ead flexible than Constitution is that it seeks to impart flexibility to 
a written federal Constitution. 


It is only а few of the provisions of the Constitution that require 
ratification by the State Legislatures and even then. ratification by only % 
of them would suffice (while the American Constitution requires ratification 
by 34 of the States). 

The rest of the Constitution may be amended by a special majority of 
the Union Parliament, i.e., a majority of not less than 24 of the members 
of each House present and voting, which again, must be a majority of the 
total membership of that House. Even the Fundamental Rights can be 
amended in this way. е ауана ан 

No provision of the Constitution is unamendable. 

On the other hand, Parliament has been given the power to alter or 
modify many of the provisions of the Constitution by a simple majority 
as is required for general legislation, by laving down in the Constitution 
that such changes “shall not be deemed to be ‘amendments’ of the Constitu- 
tion”. Instances to the point are—(a) Changes in the names, boundaries, 
areas of, and amalgamation and separation of States [Art. 4]. (b) Aboli- 
tion or creation of the Second Chamber of a State Legislature [Art. 169]. 
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(c) Administration of Scheduled Areas and Scheduled Tribes [ Paragraph 
7 of the 5th Schedule and Paragraph 21 of the 6th Schedule]. 


Yet another evidence of this flexibility is the power given in the Con- 
тае stitution itself to Parliament to supplement the pro- 
menting the Constitu- visions of the Constitution by legislation. Though 
поп. the makers of the Constitution aimed at exhaus- 
tiveness, they realised that it was not possible to anticipate all exigencies and 
to lay down detailed provisions in the Constitution to meet all situations 
and for all times. 


(a) In various Articles, therefore, the Constitution lays down certain 
basic principles and empowers Parliament to supplement these principles 
by legislation. Thus, (i) as to citizenship, Articlts 5-8 only lay down the 
conditions for acquisition or citizenship at the commencement of the Con- 
stitution and Articles 11 vests plenary powers in Parliament to legislate on 
this subject, In pursuance of this power, Parliament has enacted the Citizen- 
ship Act, 1956, so that in order to have a full view of the law of citizenship 
in India, a study of the Constitution has to be supplemented by that the 
Citizenship Act. (i) Similarly, while laying down certain fundamental 
safeguards against preventive detention, Article 22 (7) empowers Parlia- 
ment to legislate on some subsidiary matters relating to the subject. The 
Preventive Detention Act, 1950, made under this power, has therefore, to 
be read along with the provisions of Article 22. (ii) Again, while banning 
‘“untouchability’, Art. 17 provides that it shall be an offence ‘punishable in 
accordance with law’, and in exercise of this power, Parliament has enacted 
the Untouchability (Offences) Act, 1955, which must be referred to as 
supplementing the constitutional prohibition against untouchability. (iv) 
While the Constitution lays down the basic provisions relating to the election 
of the President and Vice-President, Art. 71 (3) empowers Parliament 
to supplement these constitutional provisions by legislation, and by virtue 
cf this power Parliament has enacted the Presidential and Vice-Presidential 
Flections Act, 1952. 

"The obvious advantage of this scheme is that the law made by Parlia- 
ment may be modified according to the exigencies for the time being, with- 
out having to resort to a constitutional amendment. 

(b) There are, again, a number of Articles in the Constitutional which 
zre of a tentative or transitional mature and they are to remain in force 
only so long as Parliament does not legislate om the subject. Such pro- 
visions, for instance, relate to the salaries and allowances of Ministers [Art. 
75 (6)], Chairman, Speaker etc., of the two Houses of Parliament [Art. 
97], Judges of the Supreme Court [Art. 125 (2)]; exemption of Union 
froperty from State taxation [Art. 285]. 

The Constitution, thus, ensures adaptability by prescribing а variety 
cf modes in which its original text may be changed or supplemented, a fact 
which has evoked approbation from Prof. Wheare— 


“This variety in the amer:ding process is wise but is rarely found". 
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III. "This combination of the theory of ‘fundamental law’ which under- 

$n lies the written Constitution of the United States 

M ur. s with the theory of ‘Parliamentary sovereignty’ which 

with Parliamentary so- underlies the unwritten Constitution of England is 

Véreignty, the result of the liberal philosophy of the framers 

of the Indian Constitution which has been so nicely expressed by Pandit 
Nehru: 

"While we want this Constitution to be as solid and permanent as we can make 
it, there is no permanence in Constitutions. There should be a certain flexibility. If 
you make anything rigid and permanent, you stop the nation's growth, the growth 
of a living, vital, organic people. ..... In any event, we could not make this Constitution 
so rigid that it cannot be adapted to changing conditions. When the world is in 
turmoil and we are passing through a very swift period of transition, what we may 
do to-day may not be wholly capable to-morrow." 

The flexibility of our Constitution is illustrated by the fact that during 
the first fifteen years of the working, it has been amended seventeen times, 
and even other proposal for amendment are in the offing. Vital changes have 
thus been effected by the First and Fourth Amendments to the Constitution, 
including amendments to the fundamental rights conferred by Arts. 19 and 
21. In fact, the Fourth Amendment has radically affected the conception 
of the right to compensation for the acquisition of private property by the 
State; and all this has been possible by passing an Act of Parliament,—of 
cuurse, with a special majority. The Seventh Amendment of 1956, as will 
by presently explained, has reorganised the States and their territories in 
such a manner as to redraw the political map of India, apart from introducing 
many other changes in the text of the Constitution. 


Dr. Jennings’ characterised cur Constitution as rigid for two reasons; 
(a) that the process of amendment was complicated and difficult; (b) that 
matters which should have been left to ordinary legislation having been 
incorporated into the Constitution, no change in these matters is possible 
without undergoing the process of amendment. We have seen that the 
working of the Constitution during its first decade has mot justified the 
apprehensicn that the process of amendment is very difficult [See also Ch. X, 
fost]. But the other part of his reasoning is obviously sound. In fact, his 
comments on this point have proved to be prophetic. He cited Art. 224 
as an illustration of a provision which had been unnecessarily embodied in 
tle Constitution : 

“An example taken at random is Art. 224, which empowers a retired judge to sit 
їп a High Court. Is that a provision of sich constitutional importance that it needs 
to be constitutionally protected, and be incapable of amendment except with the 
approval of two-thirds of the members of cach House sitting and voting in the Union 
Parliament”, 

As Table IV will show, it has required an amendment of the Constitution, 
namely, the Senventh Amendment of 1956, to amend this Article to provide 
for the appointment of Additional Judges instead of recalling retired Judges. 
Similar amendments have been required, once to provide that a Judge of a 
High Court who is transferred to another High Court shall not be entitled to 
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cumpensation (Art. 222) and, again, to provide for compensation. It is 
needless to multiply such instances since they are numerous. 
IV. It is also remarkable that though the framers of the Constitution 
РРР о Ба, ВИ attempted to make an exhaustive code of organic 
under the Constitution, 12, room has been left for the growth of conven- 
ticns to supplement the Constitution in matters 
where it is silent. ‘Thus, while the Constitution imported the doctrine of 
Cabinet responsibility in Art. 75, it was not possible to codify the numerous 
conventions which answer the problems as they arise in England, from 
time to time, in the working of the Cabinet system. Take, for instance, the 
question whether the Ministry should resign whenever there is an adverse 
vote against it in the House of People, or whether it is at liberty to regard an 
accidental defeat on a particular measure as a ‘snap vote'? Again, the 
Constitution cannot possibly give any indication as to which issues should 
be regarded as a ‘vital issue’ by a Ministry, so that on a defeat on such an 
issue the Ministry should be morally bound to resign, Similarly, in what 
circumstances a Ministry would be justified in advising the President to 
dissolve Parliament instead of resigning upon an adverse vote, can only be 
established by convention. 
Sir Ivor Jennings’ is, therefore, justified in observing that— 
“The machinery of government is essentially British and the whole collection of 
British constitutional conventions has apparently been incorporated as conventions”. 


V. While the Directive Principles are not enforceable in the Courts, 
аа Ripa the Fundamental Rights, included in Part III, are 
and constitutional re- SO enforceable at the instance of any person whose 
medies, tight has been infringed by any action of the State, 
—executive or legislative and the remedies for enforcing these rights, 
ramely, the writs of habeas corpus, mandamus, prohibition, and. certiorari are 
also guaranteed by the Constitution, Any law or executive order which 
offends a fundamental right is liable to be declared void by the Supreme 
Court or the High Court. 

It is through a misapprehension of these provisions that the Indian 
Constitution has been described by some critics as a "lawyers paradise’. 
According to Sir Ivor Jennings,’ this is due to the fact that the Constituent 
Assembly was dominated by ‘the lawyer-politician.’ It is they who thought 
of codifying the individual rights and the prerogative writs though none in 
England would ever cherish such in idea. In the words of Sir Ivor— 

“Though no English lawyer would have thought of putting the prerogative writs 
into a Constitution, the Constituent Assembly did so...... These various factors have 
given India a most complicated Constitution. Those of us who claim to be constitutional 
lawyers can look with equanimity on this exaltation of our profession. But Constitutions 
are intended to enable the process of government to work smoothly, and not to provide 
fees for constitutional lawyers. The more numerous the briefs the more difficult the 


process of government becomes. India has perhaps placed too much faith in us’. 
With due respect to the great constitutional expert, these observations 
disclose a failure to appreciate the very foundation of the Indian Constitu- 
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tion. If I were asked to mention the best feature of owr Constitution in 
two words, I would take little time to say— Judicial Review’ and this has 
been amply demonstrated by the working of our Judiciary during the 
last decade and a half. Sir Ivor omits to point out that the fathers of the 
indian Constitution preferred the American doctrine of ‘limited govern- 
ment’ to the English doctrine of Parliamentary sovereignty. 

In England, the birth of modern democracy was due to a protest against 
the absolutism of an autocratic executive and the English people discovered 
in Parliamentary sovereignty an adequate solution of the problem that faced 
them. The English political system is founded on the unlimited faith of 
the people in the good sense of their elected representatives. Though, of 
late, detractions from its omnipotent authority have taken place because the 
ancient institution at Westminister has grown incapable of managing the 
myriads of modern problems with the same ease as in the Victorian age, 
nonetheless, never has anybody in England thought of placing limitations 
cn the authority of Parliament so that it might properly behave. 

The Founding Fathers of the American Constitution, on the other hand, 
had the painful experience that even a representative body might be tyranni- 
cal, particularly when they were concerned with a colonial Empire. Thus 
it is that the Declaration of Independence recounts the attempts of the British 
“Legislature to extend an unwarrantable jurisdiction over us” and how the 
British people had been “deaf to the voice of justice’. At heavy cost had 
the colonists learnt about the frailty and weakness of human nature when the 
same Parliament which had forced Charles I to sign the Petition of Right 
(1628) to acknowledge that no tax could be levied without the consent of 
Parliament did, in 1765 and the years that followed, insist on taxing the 
colonies, regardless of their right of representation, and attempt to enforce 
such undemocratic laws through military rule, 

Hence, while the English people, in their fight for freedom against 
autocracy, stopped with the establishment of the supremacy of the law and 
Parliament as the sole source of that law, the Americans had to go further 
and to assert that there is to be a law superior to the Legislature itself and 
that it was the restraint of this paramount written law that could only save 
them from the fears of absolutism and autocracy which are ingrained in 
human nature itself. 

As will be more fully explained in the Chapter on Fundamental Rights, 
the Indian experience of the application of the British Rule of Law in India 
was not altogether happy and there was a strong feeling that it was not 
administered with even hands by the foreign rulers in India as in their own 
land. ‘The “Sons of Liberty” in India had known to what use the flowers of 
the English democratic system, viz., the sovereignty of Parliament and the 
Rule of Law, could be put in trampling down the rights of man under an 
Imperial rule. So, in 1928, long before the down of EES, in India, 
the Nehru Committee asserted that 


_ “our first care should be to have our fundamental rights guaranteed in a manner 
which will not permit their withdrawal under any circumstances.” 
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Now, judicial review is a necessary concomitant of ‘fundamental rights’, 
for, it is meaningless to enshrine individual rights in a written, Constitution 
as ‘fundamental rights’ if they afe not enforceable, in a Court of law, against 
any organ of the State, legislative or executive. Once this choice is made, 
опе cannot help to be sorry for the litigation that ensues. Whatever appre- 
hensions might have been entertained in some quarters in India at the time 
of the making the Indian Constitution, there is hardly anybody in India 
to-day who is aggrieved because the Supreme Court, each year, invalidates 
a dozen of statuies or a like number of administrative acts on the ground 
of violation of the fundamental rights; on the other hand, there is invariably 
a clamour whenever there is any judicial pronouncement which goes to 
restrict the ambit of the fundamental rights or the sweep of the constitutional 
remedies (ie, the ‘prerogative writs’ referred to by Sir Ivor): It is 
because of the possibility of this litigation that Indian democracy has not 
so far been allowed to turn itself into an autocracy while the rest of the 
Eastern, hemisphere has succumbed to that malady. 


VI. An independent Judiciary, baving the power of ‘judicial review’, 
is thus another prominent feature of our Constitution. 


On the other hand, we have avoided the other extreme, namely, that 


of ‘judicial supremacy’ which may be 4 logical outcome of an over-emphasis 


on judicial review, as the American experience demonstrates. 


Indeed, the harmonisation which our Constitution has effected between 
Parliamentary Sovereignty and a written Constitution with a provision for 
Judicial Review is a unique achievement of the 

Compromise between framers of owr Constitution. An absolute balance 
Do cn Ken ne of powers between the different organs of govern- 
macy. ment is an impracticable thing and, in practice, the 
final say must belong to some one of them. This 

is why the rigid programme of Separation of Powers and the checks and 
balances between the organs in the Constitution of the United States has 
failed in its actual working, and the Judiciary has assumed supremacy 
under its powers of interpretation of the Constitution to such an extent as 
to deserve the epithet of the ‘safety valve’ or the ‘balance-wheel’ of the 
Constitution. Аз one of her own Judges has said (Chief Justice Hughes). 
“The Constitution (of the U.S.A.) is what the supreme Court says it 
is". It has the power to invalidate a law duly passed by the Legislature 
not only on the ground that it transgresses the legislative powers vested in 
it by the Constitution or by the prohibitions contained in the Bill of Rights 
but also on the ground that it is opposed to some general principles said to 
underlie vague expressions, such as 'due process', the contents of which, 
not being explicitly laid down in the Constitution, are definable only by the 
Supreme Court. The American Judiciary thus sits over the wisdom of 
any legislative policy as if it were a third Chamber or super-Chamber of 


the Legislature. ' 
Under the English Constitution, оп the other hand, Parliament is 


E 
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supreme and “can do everything that is not naturally impossible" (Black- 
stone) and the Courts cannot nullify any Act of Parliament on any ground 
whaisoever. As May puts it— 

“©The Constitution has assigned no limits tothe authority of Parliament over all 
matters and persons within its jurisdiction. A law may be unjust and contrary to the 
principles of sound government: But Parliament is not controlled in its discretion and 
when it епз, its errors can be corrected only by itself.” 

So, Judges have denied themselves any power ‘to sit as a court of 
appeal against Parliament’, 

|. Lhendian. Constitution wonderfully adopts the via media between the 
American system of Judicial Supremacy and the English principle of Parlia- 
meniary Supremacy, by endowing the Judiciary with the power of declar- 
ingia law as unconstitutional if it is beyond the competence of the Legisla- 
iure.according to the distribution of powers provided by the Constitution, 
or if it is in contravention of the fundamental rights guaranteed by the 
Constitution; but, at the same time, depriving the Judiciary of any power 
cf ‘judicial review’ of the wisdom of legislative policy. ‘Thus, it has 
avoided expressions like “due process’, and made fundamental rights such 
as that of liberty and property subject to regulation by the Legislature". 
Further, the major portion of the Constitution, including the’ Fundamental 
Rights, is liable to be amended. by the Union Parliament by a special 
majority, if in any case the Judiciary proves too obtrusive. Тһе theory 
underlying the Indian Constitution in this respect can hardly be better 
expressed than in the words of Pandit Nehru: 

“No Supreme Court, no Judiciary, can stand in judgment over the sovereign will 
of Parliament, representing the will of the entire community. It can pull up that 
sovereign will if it go:s wrong, but, in the ultimate analysis, where the future of the 
community is concerned, no Judiciary can come in the way...... Ultimately, the fact 
remains that the Legislature must be supreme and must not be interfered with by the 
Courts of law in such measures as socia] reform." 

Our Constitution thus places the supremacy at the hands of the Legis- 
lature as much as that is possible within the bounds of a written Cons- 
titution. 


But, so long as the Constitution itself is mot amended, the Supreme 
Court has the final say as to what the Constitution means. Under Art. 
141, its decisions are binding upon all other courts in the territory of India, 
and its decisions must be referred to for understanding the meaning of 
the Constitution in the same way as the Reports of the Supreme Court have 
to be consulted in the U.S.A. It may be noted that even during the first 
quinquennium, the number of constitutional decisions of our Supreme Court 
exceeded 150 and the volume of this source of our constitutional law is 
since increasing,—the number at present being about 100 per annum on 
the average. : 

Teaser: RDS ҮП. The above attitude is illustrated by the 
subject to reasonable re- novel declaration of Fundamental Rights which 
gulation by Legislature. ony Constitution embodies, 
` "Phe idea of incorporating in the Constitution a ‘Bill of Rights’ has been 
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taken from the Constitution of the United States. But the guarantee of 
individual rights in owr Constitution nas been very carefully balanced with 
the need for security of the State itself. 

American experience demonstrates that a written guarantee of funda- 
mental rights has a tendency to engender an atomistic view towards society 
and the State which may at times prove to be dangerous to the common 
welfare. Of course, America has been saved from the dangers of such a 
situation by reason of her Judiciary propounding the doctrine of ‘Police 
Powers’ under which the Legislature is supposed to be competent to inter- 
fere with individual rights wherever they constitute a ‘clear danger’ to 
the safety of the State and other collective interests. 

Instead of leaving the matter to the off-chance of judicial protection 
in part'eular cases, the Indian Constitution makes each of the fundamental 
rights subject to legislative control under the terms of the Constitution 
itself. [See under the ‘Seven freedoms’, post.] 


VIII. Another peculiarity of the Chapter on Fundamental Rights in 

the Indian Constitution is that it aims at securing not merely political or 

legal equality, but social equality as well. "Thus, 

Social equality also apart from the usual guarantees that the State will 

Lue by the Con rot discriminate between one citizen and another 

merely on the ground of religion, race, caste, sex 

or place of birth, —in the matter of appointment, or other employment 

offered by the State,—the Constitution includes a prohibition of 'untouch- 

ability’ in any form and lays down that no citizen may be deprived of access 

to any public place or of the enjoyment of any public amenity or privilege, 
only on the ground of religion, race, caste, sex or place of birth. 

We can hardly overlock in this context that under the Constitution of 
the U.S.A. or any other democratic country, racial discrimination persists 
even to-day. es era AE 

IX. The adoption of universal adult suffrage [Art. 326], without an: 
qualification either of sex, property, taxation or the like, is a ‘bold experi- 

ment’ in India, having regard to the vast extent of 
Universal ^ franchise {һе country and its population, with an overwhelm- 
without, commun Te ing illiteracy (to the extent of 85% of the total 
pis population). ‘The suffrage in India, it should be 
noted, is wider than that in England or the United States. The concept of 
popular sovereignty, which underlies the declaration in the Preamble that the 
Constitution is adopted and given by the ‘people of India’ unto themselves, 
would indeed have been hollow unless the franchise—the only effective 
medium of popular sovereignty in a modern democracy—were. extended 
te the entire population which was capable of exercising the right and an 
independent electoral machinery (under the control of the Election Com- 
mission) was set ир to ensure the free exercise of it. 

That, notwithstanding the outstanding difficulties, this bold experiment 
has been crowned with success will be evident from some of the figures" 
relating to the first General Election held under the Constitution in. 1952. 


f 
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Out of a total population of 356 million and an adult population of 180 
million, the number of voters enrolled was 173 million and of these no 
less than 88 million, i.e., over 50% of the enrolled voters, actually exercised 
their franchise. The orderliness with which this election as well as the 
second General Election held in 1957 was conducted speaks eloquently of 
the political attainment of the masses, though illiterate, of this vast sub- 
continent. In the third General Election held in 1962, the number of 
persons on the electoral roll has come up to 210 million. 


No less creditable for the framers of the Constitution is the abolition 
of communal representation, which in its trial had brought in the bloody 
and lamentable partition of India (see p. 5, ante). In the new Constitution 
there was no reservation of seats except for the Scheduled Castes and Tribes 
and Anglo-Indians, and that only, for a period of 10 years. It is to be 
noted that the reservation for the Anglo-Indians has ceased to exist since 
1960 (on the expiry of the ten-year period) but that the provision in favour 
of the Scheduled Castes and "Tribes has been extended for another period 
of ten years because that community has not yet been so advanced as to 
justify a removal of the safeguard. 


X. Following the Constitution of Eire, the Indian Constitution super- 

imposes an elected President upon the Parliamentary system of responsible 

government. An elected President is the executive 

Parliamentary govern- head of the Union but he is to act on the advice of 

та de his ministers, although whether he so acts according 

1 to the advice of his ministers is not questionable in 

the courts and there is no mode short of impeach- 

ment to remove the President if he acts со to the Constitution. Оп 

the other hand, the principle of ministerial responsibility to the Legislature, 

which under the English system rests on convention, is embodied in the 
express provisions of our Constitution. $ 


In the words of our Supreme Court, 


“Our Constitution. though federal in its structure, is modelled on the British Parlia- 
mentary system where the executive is deemed to have the primary responsibility for 
the formulation of governmental policy and its tranemission into law, though the 
condition precedent to the exercise of this responsibility is its retaining the confidence 
of the legislative branch of the State...... In the Indian Constitution, therefore, we 
bave the same system of parliamentary executive as in England...... n 


But owr Constitution is not an exact replica of the Trish model either. 
The Constitution of Eire lays down that the constitutional powers of the 
President can only be exercised by him on the advice of Ministers, except 
those which are left to his discretion by the Constitution itself. Thus, the 
Irish President has an absolute discretion to refuse dissolution of the Legis- 
lature to a defeated Prime Minister, contrary to the English practice and 
convention. But in the Indian Constitution there is no provision authoris- 
ing the President to act ‘in his discretion’ on any matter. On the other 
hand, as to the exact relationship between the President and his Council 
of Ministers, the Constitution of India does not seek to codify all the con- 


| 
| 


OUTSTANDING FEATURES OF OUR CONSTITUTION 37 
е 


ventions of the English Cabinet system but leaves them to be developed 
by usage and so far the English precedents have been broadly followed. 


Broadly speaking, the system introduced by our Constitution differs 
from that of the United Kingdom only in so far as we have an elected 
President at the head, a codified Bill of Rights and a Judiciary to enforce 
the mandates of the written Constitution not only against the Executive 
but also against the Legislature. ; 


XI. Perhaps the most remarkable achievement of the Indian Consti- 
tution is to confer upon a federal system the strength of a unitary govern- 
; ment. Though normally the system of government 
а wel Sc with is federal, the Constitution enables the federation 
to transform itself into a unitary state (by the 
assumption of the powers of States by the Union),—in emergencies 
[Part XVIII]. 
Such a combination of federal and unitary systems in the same cons- 
titution is unique in the world. For a correct appreciation of this unique 
system it is necessary to examine the background upon which federalism 
has been introduced into India, in the light of the experience in other. 
federal countries. This deserves a separate treatment [see Chapter V, post]. 


XII. No less ап outstanding feature of the new Constitution is the 
union of some 552 Indian States with the rest of India under the Cons- 
titution. Thus, the problem that baffled the 

Integration of Indian framers of the Government of India Act, 1935 and 
E ultimately led to the failure of its federal scheme 
Fas been solved by the framers Of the Constitution with unique success. The 
entire sub-continent of India has been unified and consolidated into a 


compact State in a manner which is unprecedented in the history of this 


country. no 
The process by which this formidable task has been performed makes 


ж. 


a story in itself. 
At the time of the constitutional reform leading to the Government of 


India Act, 1935, the geographical entity known as India was divided into 
two parts—British India and the Indian States. 

Status of Indian States While British India comprised the 9 Governors’ 
under the British Crown. p oyinces and some other areas administered by 
the Government of India itself, the Indian States comprised some 600 States 
which were mostly under the personal rule of Rulers or Proprietors. All 
the 600 Indian States were not of the same order. Some of them were 
States under the rule of hereditary Chiefs, which had political status even 
from before the Mahomedan invasion: others (about 300 in number)» were 


Estates or Jagirs granted by the M 


otherwise, to particular individuals ог f 
that distinguished these 600 States or thereabout from British India was 


that the Indian States had mot been annexed by the British Crown. So, 
while British India was under the direct rule of the Crown through its 


uslim rulers as rewards for services Om. 
or families. But the common feature 
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atives-and according to the statutes of Parliament and enactments 

lan Legislatures,—the Indian States were allowed to remain 
‘sonal rule of their Chiefs and Princes, under the ‘suzerainty’ 

which was assumed over the entire territory of India when 

took over authority. from the East India Company in 1858. 


‘relationship between the Crown and the Indian States since the 
jon of suzerainty by the Crown came to be described by the term 
t *Paramowntcy. The Crown was bound by engage- 
ts of Para ments of a great variety with the Indian States. А 
F common feature of these engagements was that 
Пе the States were responsible for their own internal administration, the 
)wn accepted responsibility for their external relations and defence. The 
ian States had no international life, and for external purposes, they were 
ically їп the same position as British India. As regards internal affairs, 
olicy of the British Crown was normally one of non-interference with 
jonarchical rule of the Rulers, but the Crown interfered in cases of 
and maladministration, as well as for giving effect to its international 
iments. So, even in the internal sphere, the Indian States had no legal 
ainst non-interference. 
ertheless, the Rulers of the Indian States enjoyed certain personal 
@ privileges, and normally carried on their personal administration, 
d by all political and constitutional vicissitudes within the neigh- 
rritories of British India. 
Government of India Act, 1935, envisaged a federal structure for 
lof India, in which the Indian States could figure as Units, 
together with the Governors’ Provinces. Never- 
Шап States theless, the framers of the Act differentiated the 
d ER Indian States from the Provinces in two material 
f Indi& Act, 1905. respects, and this differentiation ultimately proved 
EN fatal for the scheme itself. The two points of 
were—(a) While in the case of the Provinces accession to the 
yas compulsory or automatic, —in the case of an Indian State, 
tary and depended upon the option of the Ruler of the State. 
“the case of the Provinces, the authority of the Federation over 
s (executive as well as legislative) extended over the whole of 
here chalked out by the Act,—in the case of the Indian States, 
ity Of the Federation could be limited by the Instrument of Acces- 
all residuary powers belonged to the State. It is needless to 
tails of the plan of 1935, for, as has been stated earlier 
accession of the Indian States to the proposed Federation 
this Part of that Act was finally abandoned in 1939, when 
broke out. 
tafford Cripps came to India with his Plan (see p. 14, ante), 
‘understood that the Plan proposed by him would be con- 
e political destinies of British India and that the Indian 
be left free to retain their separate status. ; 


= 
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But the Cabinet Mission supposed that the Indian States would be 
ready to co-operate with the new development in 
India. бо, they recommended that there should 
be a Union of India, embracing both’ British 
India.and the States, which would deal only with Foreign Affairs, Defence 
and Communications while the States would retain all powers other than - 
these, T 
When the Indian Independence Act, 1947, was passed, it declared the 
Lapse. of рагай. lapse of suzerainty and paramountcy of the rown, e 
under Indian indepen- in s. 7 (1) (b) of the Act, which is worth. 
dence Act. reproduction : - 


Proposal of the Cabi- 
net Mission, 


“7. (1) As from the appointed day— ; 
(b) the suzerainty of His Majesty over the Indian States lapses, and with it, all ш а 


(reaties and agreements in force at the date of the passing of this Act between. Tis ў 
Majesty and the rulers of Indian Siates, all functions exercisable by His Majesty ==) 
at that date with respect to Indian States all obligations of His Majesty existing at ~~ . 


that date towards Indian States or the rulers thereof, and all powers, rights, authority, 


or jurisdiction exercisable by His Majesty at that date in or in relation to Indian States 3t / 
by treaty, grant, usage, sufferance or otherwise; and Anat: i n 
Provided that notwithstanding anything in paragraph (b)...... of this sub-section, y 


effect, shall, as nearly as may be, continue to be given to the provisions of any such 
agreement as is therein referred to which relate to customs, transit and nunications, ; 
posts and telegraphs, or other like matters, until the provisions in question are" lenounced ғ 
by the Rules of the Indian State....on the one hand, ог by the Dominion or Province 
cr other part thereof concerned on the other hand, or are superseded by „subsequent 
agreements.” б i 
T E چ‎ 
But though paramountcy lapsed and the Indian States regained their 
position which they had prior to the assumption of suzerainty by the Crown, 
most of the States soon realised that it was no longer possible for them to 
maintain their existence independent of and separate from the apt of 
country, and that it was in their own interests necessary to accede to either 2 
of the two Dominions of India and Pakistan, Of the States situatéd within 5: 
the geographical boundaries of the Dominion of India, all (numbering 552) L^ 
save Hyderabad, Kashmir, Bhawalpur, Junagadh and the Baluchistan t; 
States (Chitral, Khairpur, Dir, Swat and Amb) had acceded to the Dominion 
of India by the 15th August, 1947, i.e., before the ‘appointed day’ itself. The 
problem of the Government of India as regards the States after the Accession 
was twofold: á 5 
(а) Shaping the Indian States into sizeable or viable administrative ~~ 
units and (b) fitting them into the constitutional structure of India. ; 
(A) The first objective was sought to be achieved by a three-fold 
process of integration (known as the ‘Patel scheme’ by the name of the 
then member in charge of Home Affairs)— 
(1) 216 States were merged into the respective Provinces, geographi- 
cally contiguous to them. These merged States were included їп the terri- 
tories of the States in Part В in the First Schedule 
Integration and merger. of the Constitution. The process of merger started 
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with the merger of Orissa and Chattisgarh States with Orissa on January 1, 
1948, and the last instance was the merger of Cooch-Behar with West 
Bengal in January, 1950. 

(ii) 61 States were converted into Centrally administered areas and 
included in Part C of the First Schedule of the Constitution. This form of 
integration was resorted to in those cases in which, for administrative, strate- 
gic or other special reasons, Central control was considered necessary. 

(iii) The third form of integration is the consolidation of groups of 
States into new viable units, known as Unions of States. The first Union 
formed was the Saurashtra Union consolidating the Kathiawar States and 

“many other States (February 15, 1948), and the last one was the Union 
of Travancore-Cochin, formed on July 1, 1949. As many as 275 States 
were thus integrated into 5 Unions—Madhya Bharat, Patiala and East 
Punjab States Union, Rajasthan, Saurashtra and Travancore-Cochin. These 


7 were included in the Siates in Part B of the First Schedule. The other 


g5 


States included in Part B were—Hyderabad, Jammu and Kashmir and 
Mysore. ‘The cases of Hyderabad and Jammu and Kashmir are peculiar. 
Jammu and Kashmir acceded to India on October, 26, 1947 and so it was 
included as a State in Part B, but the Government of India agreed to take 
the accession subject to confirmation by the people of the State and a 
Constituent Assembly subsequently confirmed it, in November, 1956. 
Hyderabad did not formally accede to India, but the Nizam issued a 
Proclamation recognising the necessity of entering into a constitutional 
relationship with the Union of India and accepting the Constitution of India 
subject to ratification by the Constituent Assembly of that State, and 
the Constituent Assembly of that State ratified this. As a result, Hyderabad 
was included as a State in Part B of the First Schedule of the Constitution. 


B) We have so far seen how the States in Part B were formed as 
viable units of administration,—being the residue of the bigger Indian 
States, left after the smaller States had been merged in the Provinces or 
converted into Centrally Administered Areas. So far as the latter two 

_ groups are concerned, there was no problem in fitting them into the body 
of the Constitution framed for the rest of India. ‘There was an agreement 
between the Government of India and the Ruler of each of the States so 
merged, by which the Rulers voluntarily agreed to the merger and ceded 
all powers for the governance of the States to the Dominion Government, 
reserving certain personal rights and privileges for themselves. 


But the story relating to the States in Part B is not yet complete. 


Ee Act the time of their accession to the Dominion of India in 1947, the States 


* 


had acceded only on three subjects, viz. Defence, Foreign Affairs and 
Communications. With the formation of the Unions and under the influence 
of political events, the Rulers found it beneficial to have a closer connection 
with the Union of India and all the Rajpramukhs of the Unions, as well 
` as the Maharaja of Mysore, signed revised Instruments of Accession by 
"which all these States acceded to the Dominion of India in respect of all 
matters included in the Union and Concurrent Legislative Lists, except only 


- 
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those relating to taxation. ‘Thus, the States in Part B were brought at par 
with the States in Part A, subject only to the differences embodied in Art. 238 
and the supervisory powers of the Centre for the transitional period of 
10 years [Art. 371]. Special provisions were made only for Kashmir 
[Art. 370] in view of its special position and problems. ‘That Article makes 
special provisions for the partial application of the Constitution of India 
io that State, with the concurrence of the Government of that State. 


Tt is to be noted that the Rajpramukhs of the five Unions as well as 
the Rulers of Hyderabad, Mysore, Jammu and Kashmir all adopted the 
Constitution of India, by Proclamations. 


The process of integration has been completed by the Constitution 
(Seventh Amendment) Act, 1956, which has abolished Part B States as 
bee a class and included all the States in Parts A and 
дееп И States: pie one „list™ S The special provisions in the 
Constitution, relating to Part B States have, consequently, been omitted. 
The Indian States have thus lost their identity and become part of onê 
uniform political organisation embodied in the Constitution of India. 
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CHAPTER V 
NATURE OF THE FEDERAL SYSTEM 


India, a Union of Art. 1 (1) of our Constitution says“ India, 
States, that is Bharat, shall be a Union of States”. 


While submitting the Draft Constitution, Dr. Ambedkar, the Chairman 
of the Drafting Committee stated that “although its Constitution may be 
federal in structure", the Committee had used the term "Union" because 
of certain advantages.! These advantages, he explained in the Constitutent 
Assembly? were to indicate two things, viz., (a) that the Indian federation 
is not the result of an agreement by the units and (b) that the component 
‘units have no freedom to secede from it. 


The word ‘Union’, of course, does not indicate any particular type of 
federation, inasmuch as it is used also in the Preamble of the Constitution of 
the United States—the model of federations; in the Preamble of the British 
North America Act (which, according to Lord Holdane, did not create a true 
federation at all) ; as well as in the Preamble to the Union of South Africa 
Act, 1909, which patently set up a unitary Constitution. 


We have, therefore, to examine the provisions of the Constitution itself, 
apart from the label given to it by its draftsman, to determine whether it 
provides a federal system as claimed by Dr. Ambedkar, particularly in view 
of the criticisms (as will be presently seen) levelled against its federal claim 
by some foreign scholars. 

The difficulty of any treatment of federalism is that there is no agreed 
definition of a federal State. ‘The other difficulty is that it is habitual with 
scholars on the subject to start with the model of the United States, the 
cldest (1787) of all federal Constitutions in the world, and to exclude any 
system that does not conform to that model from the nomenclature of 
‘federation.’ But numerous countries in the world have, since 1787, 
adopted Constitutions having federal features and if the strict historical 
standard of the United States be applied to all these later Constitutions, 
few will stand the test of federalism save perhaps Switzerland and Australia. 
Nothing is however gained by excluding so many recent Constitutions from 
the federal class, for, according to ‘tthe traditional classification followed by 
political scientists, Constitutions are either unitary or federal. If, therefore, 
a Constitution partakes of some features of both types, the only alternative 
is to analyse those features and to ascertain whether it is basically unitary 
or federal, although it may have subsidiary variations. A liberal attitude 
towards the question of federalism is, therefore, inevitable particularly in 
view of the fact that recent experiments in the world of Constitution-making 
zre departing more and more from the ‘pure’ type of either a unitary or 
a federal system, The Authors yiews on this subject, expressed in the 
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Previous Editions of this book as well as in the Commentary on the 
Constitution of India, now find support from the categorical assertion 
of a recent research worker? on the subject of federalism (who happens 
-to be an American himself), that the question whether a State is 
federal or unitary is one of degrees and the answer will depend upon “how 
many federal features it possesses.” Another American scholar has, in the 
same strain,* observed that federation is more a ‘functional’ than an ‘insti- 
tutional’ concept and that any theory which asserts that there are certain 
inflexible characteristics without which a political system cannot be federal 
ignores the fact “that institutions are not the same things in different social 
and cultural environments.” 

To anticipate the Author’s conclusion, the constitutional system of India 
is basically federal, but, of course, with striking unitary features. In order 
to come to this conclusion, we have to formulate the essential minimum 
features of a federal system as to which there is common agreement amongst 
political scientists. 

Though there may be difference amongst the writers in matters of detail, 

Essential features of a the consensus of opinion is that a federal system 
federal polity. involves the following essential features: 

(i) Dual Government—While in a unitary State, there is only one 
Government, namely, the national Government, in a federal State, there 
are two Governments,—the national or federal Government and the Gov- 
ernment of each component State. 

Though a unitary State may create local sub-divisions, such local 
authorities enjoy no autonomy of their own but exercise only such powers 
as are from time to time delegated to them by the national government and 
it is competent for the national Government to revoke the delegated powers 
or any of them at its will. 

A federal State, on the other hand, is the fusion of several States into 
a single State in regard to matters affecting common interests, while each 
component State enjoys autonomy in regard to other matters. The compo- 
nent States are not mere delegates or agents of the federal Government but 
both the federal and State Governments draw their authority from the same 
source, viz., the Constitution of the land. On the other hand, a component 
State has no right to secede from the federation at its will. 

(ii) Distribution of powers.—1t follows that the very object for which 
a federal state is formed involves a division of authority be'ween the 
Federal Government and the States, though the method of distribution may 
not be alike in the federal Constitutions. 

(iii) Supremacy Of the Constitution —A federal state derives its 
existence from the Constituticn, just as a corporation derives its existence 
from the grant or statute by which it is created. Every power—executive, 
legislative, or judicial—whether it belongs to the federation, or to the com- 
ponent States, is subordinate to and controlled by the Constitution. 

(iv) Authority of Courts—In a federal state the legal supremacy of 
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the Constitution is essential to the existence of the federal system. It is 
essential to maintain the division of powers not only between the co-ordinate 
branches of the government, but also between the Federal Government and 
the States themselves. This is secured by having in the Courts a final power 
to interpret the Constitution and to nullify any action on the part of the 
Constitution. 


Not much pains need be taken to demonstrate that the political system 
introduced by our Constitution possesses all the above essentials of a federal 
polity. Thus. the Constitution is the supreme organic law of our land, 
and both the Union and the State Governments as well as their respective 
organs derive their authority from the Constitution, and it is not competent 
for the States to secede from the Union ‘There is a division of legislative 
and administrative powers between the Union and the State Governments 
and the Supreme Court stands at the head of our Judiciary to jealously 
guard this distribution of powers and to invalidate any action which violates 
the limitations imposed by the Constitution, This jurisdiction of the 
Supreme Court may be resorted to not only by a person* who has been 
affected by a Union or State law which, according to him, has violated the 
constitutional distribution of powers but also by the Union and the States 
themselves by bringing a direct action against each other, before the Original 
jurisdiction of the Supreme Court under Art. 131. 


But though our Constitution provides these essential features of a 
federation, it differs from the typical federal systems of the world in certain 
fundamental respects: 


(A) The mode of formation.—A federal union of the American type 
is formed by a voluntary agreement between a number of sovereign and 
independent States, for the administration of certain affairs of general 
concern. 

But there is an alternative mode of the Canadian type (if Canada is 
admitted into the family of federations), namely, that the provinces of a 
unitary State may be transformed into a federal union to make themselves 
autonomous. The provinces of Canada had no separate or independent 
existence apart from the colonial Government of Canada, and the Union 
was not formed by any agreement between them, but was imposed by a 
British statute, which withdrew from the Provinces all their former rights 
and then re-divided them between the Dominion and the Provinces. 


As has been seen (p. 9, ante) India had a thoroughly centralized 
unitary constitution until the Government of India Act, 1935. The Provincial 
Governments were virtually the agents of the Central Government, deriving 
powers by delegation from the latter. То appreciate the mode of formation 
cf federation in India, we must go back to the Government of India Act, 
1935, which for the first time introduced the federal concept and the Consti- 
tution has simply continued the federal system so introduced by the Act 
of 1935, so far as the Provinces of British India are concerned. 


By the Act of 1935, the British Parliament set up a federal system in 
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the same manner as it had done in the case of Canada, viz., “by creating 
] | autonomous units and combining them into a 
Nu ur ree d federation by one and the same Act." АП powers 
ment of India Act, 1935. hitherto exercised in India were resumed by the 
Crown and redistributed between the Federation 
and the Provinces by a direct grant. Under this system, the Provinces 
derived their authority directly from the Crown and exercised legislative 
end executive powers, broadly free from Central control, within a defined 
sphere. Nevertheless, the Centre retained control through 'the Governor's 
special responsibilities’ and his obligation to exercise his individual judgment 
and discretion in certain matters, and the power of the Centre to give 
cirections to the Provinces.’ 


The peculiarity of thus converting a unitary system into a federal one 
can be best explained in the words of the Joint Parliamentary Committee on 
Indian Reforms: 

“Of course in thus converting a unitary State into a federation we should be 
taking a step for which there is no exact historical precedent. Federations have 
commonly resulted from an agreement betwe.n independent or, at least, autonomus 
Governments, surrendering a defined part of their sovereignty or autonomy to a new 
central organism, At the present moment the British Indian Provinces are not even 
autonomous for they are subject to both administrative and legislative control of the 
Government and such authority as they exercise has been in the main devolved upon 
them under a statutory rule-making power by the Governor-General in Council. We 
are faced with the necessity of creating autonomous units and combining them into 


a federation by one and the same Act". 


Tt is well worth remembering this peculiarity of the origin of the federal 
system in India. Neither before пот under the Act of 1935, the Provinces 
were in any sense ‘sovereign’ states like the States of the American Union. 
The Constitution, too, has been framed by the ‘people of India’ assembled 
in the Constituent Assembly, and the Union of India cannot be said to be 
the result of any compact or agreement between autonomous States. So far 
as the Provinces are concerned, the progress has been from a unitary to a 
federal organisation, but even then, this has happened not because the 
Provinces desired to become autonomous units under a federal union, as 
in Canada. The Provinces, as just seen, had been artificially made autonom- 
ous, within a defined sphere, by the Government of India Act, 1935. What 
the makers of the Constitution did was to associate the Indian States with 
these autonomous Provinces into a federal union, which the Indian States 


had refused to accede to, in 1935. 
of the federating units is a condition 


for their desire to form a federal union. But in India, the position has been 
From the earliest times, the Indian States had a separate political 
that was common between them and the Provinces 
which constituted the rest of India. Even under the federal scheme of 1935, 
the Provinces and the Indian States were treated differently; the accession 
cf the Indian States to the system was yoluntary while it was compulsory 


Some amount of homogeneity 


different. 
entity, and there was little 


^ 
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for the Provinces, and the powers exercisable by the Federation over the 
Indian States were also to be defined by the Instruments of Accession. It 
is because it was optional with the Rulers of the Indian States that they 
refused to join the federal system of 1935. They lacked the ‘federal senti- 
ment’ (Dicey), that is, the desire to form a federal union with the rest of 
India. But, as already pointed out (p. 39, ante), the political situation 
changed with the lapse of paramountcy of the British Crown as a result of 
Which most of the Indian States acceded to the Dominion of India on the 
tve of the independent of India. 


The credit of the makers of the Constitution, therefore, lies not so 
much in bringing the Indian States under the federal system but in placing 
them, as much as possible, on the same footing as the other units of the 
federation, under the same Constitution, 


In short, the survivors of the old Indian States (States in Part B* of 
the First Schedule) were, with minor exceptions, placed under the same 
political system as the old Provinces (States in Part A). 


(B) Position of the States in the federation.—In the United States, 
since the States had a sovereign and independent existence prior to the 
formation of the federation, they were reluctant to give up that. sovereignty 
eny further than what was necessary for forming a national government 
for the purpose of conducting their common purposes. As a result, the 
Constitution of the federation contains a number of safeguards for the 
protection of ‘State rights’, for which there was no need in India, as the 
States were not ‘sovereign’ entities before. These points of difference 
deserve particular attention: 

(i) While the residwary powers are reserved to the States by the 
American Constitution, these are assigned to the Union by our Constitution 
[Art. 248]. j 

This alone, of course, is not sufficient to put an end to the federal 
Character of our political system, because it only relates to the mode of 
distribution of powers. Our Constitution has followed the Canadian system 
in vesting the residuary power in the Union! 


(ii) While the Constitution of the United States of America simply 
drew up the constitution of the national government, leaving it “in the main 
(to the State) to continue to preserve their original Constitution,” the Consti- 
tution of India lays down the constitution for the States as well, and, no 
State, save Jammu and Kashmir (see post), has a right to determine its own 
constitution. 

(iii) In the matter of amendment of the Constitution, again, the part 
assigned to the States is minor, as compared with that of the Union. The 
doctrine underlying a federation of the American type is that the union is 
the result of an agreement between the component units, so that no part 
of the Constitution which embodies the compact can be altered without the 
consent of the covenanting parties. This doctrine is adopted, with variations, 


by most of the federal systems. 
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But in India, except in a few specified matters affecting the federal 
structure (see Ch. X, post), the States need not even be consulted in the 
matter of amendment of the bulk of the Constitution, which takes place 
by a Bill in the Union Parliament. 

(iv) Though there is a division of powers between the Union and the 
States, there is provision in Owr Constitution for control by the Union 
both over the administration and legislation of the States, Legislation by 
a State shall be subject to disallowance by the President, when reserved by 
the Governor [Art. 201]. Again, the Governor of a State shall be 
appointed by the President of the Union and shall hold office ‘during the 
pleasure’ of the President [Arts. 155-6]. Both these ideas are repugnant 
to the Constitution of the United States or of Australia, but are to be found 
in the Canadian Constitution. 

(v) The American federation has been described by its Supreme Court 
as “an indestructible Union composed of indestructible States.” 

It comprises two propositions— 

(a) The Union cannot be destroyed by any State seceding from the 
Union at its will. 

(b) Conversely, it is not possible for the federal Government to redraw 
the map of the United States by forming new States or by altering the 
boundaries of the States as they existed at the time of the compact without 
the consent of the Legislatures of the States concerned. The same principle 
15 adopted in the Australian Constitution to make the Commonwealth “‘indis- 
soluble', with the further safeguard super-added that a popular referendum 
is required in the affected State to alter its boundaries. 


It has been already seen that the first proposition has been accepted 
oy the makers of our Constitution and it is not possible, for the States 
of the Union of India, to exercise any right of secession. It should be noted 
in this context that by the 16th Amendment of the Constitution in 1963, it 
has been made clear that even the advocacy of secession will not have the 
protection of the freedom of expression. 

But just the contrary of the second proposition has been embodied in 
our Constitution. Uuder our Constitution, it is possible for the Union 
Parliament to reorganise the States or to alter their boundaries, by a simple 
majority in the ordinary process of legislation [Art. 4(2)]. The Constitu- 
tion does not require that the consent of the Legislature of the States is 
necessary for enabling Parliament to make such laws; only the President has 
to ‘ascertain’ the views of the Legislature of the affected State to recommend 
a Bill for this purpose to Parliament. Even this obligation is not mandatory 
in so far as the President is competent to fix a time-limit within which a State 
must express its views, if at all [Proviso to Art. 3, as amended]. In the 
Indian federation, thus, the States are not ‘indestructible’ units as in the 
U.S.A. The ease with which the federal organisation may be reshaped by 
an ordinary legislation by the Union Parliament has been demonstrated by 
the enactment of the States Re-organisation Act, 1956, which has reduced 
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the number of States from 27 to 14 within a period of six years from the 
commencement of the Constitution. It is natural, therefore, that question 
ings must arise in foreign minds as to the nature of federalism introduced 
by the Indian Constitution. 


(vi) Not only does the Constitution offer no guarantee to the States 
against affecting their territorial integrity without their consent,—there is 
no theory of ‘equality of State rights’ underlying the federal scheme in our 
Constitution, since it is not the result of any agreement between the States. 


One of the essential principles of American federalism is the equality 
of the component States under the Constitution, irrespective of their size 
or population. This principle is reflected in the equality of representation 
of the States in the upper House of the Federal Legislature (ie, in the 
Senate)", which is supposed to safeguard the status and interests of the 
States in the federal organisation. То this is superadded the guarantee that 
no State may, without its consent, be deprived of its equal representation 
ia the Senate (Art. V). 

Under ow Constitution, there is no equality of representation of the 
States in the Council of States. As given in the Fourth Schedule, the 
number of members for the several States varies from 4 to 34. In 
view of such composition of the upper Chamber, the federal safe- 
guard against the interests of the lesser States being overridden by the 
interests of the larger or more populated States is absent under our 
Constitution. Nor can our Council of States be correctly described as a 
federal Chamber in so far as it contains a nominated element of twelve 
members as against 238 representatives of the States and Union Territories. 


(C) Nature of the polity.—As a radical solution of the problem of 
reconciling national unity with ‘State rights’, the framers of the American 
Constitution made a logical division of everything essential to sovereignty 
and created a dual polity, with a dual citizenship, a double set of officials 
and a double system of Courts. 

(;) An American is a citizen not only of the State in which he resides 
tut also of the United States, i.e., of the federation; and both the federal and 
State Governments, each independent of the other, operate directly upon the 
citizen who is thus subject to two Governments, and owes alleg'ance to both. 
But the Indian Constitution, like the Canadian, does not introduce any 
double citizenship, but one citizenship, viz,—the citizenship of India 
[Art. 5], and birth or residence in a particular State does not confer any 
separate State as a citizen of that State. 

(ii) As regards officials, similarly, the federal and State Governments 
in the United States, have their own cfficials to administer their respective 
laws and functions. But there is no such separation between the public 
officials in India. The majority of the public servants are employed by the 
States, but they administer both the Union and the State laws as are 
applicable to their respective States by which they are employed. There is 
provision in the Constitution for the creation of All-India Services, but they 
ёте to be common to the Union and the States [Art, 312]. Members of 
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the Indian Administrative Service, appointed by the Union, may be employed 
either under some Union Department (say, Home or Defence) or under a 
State Government, and their services are transferable, and even when they 
ёге employed under a Union Department, they have to administer both the 
Union and State laws as are applicable to the matter in question. But even 

` while serving under a State, for the time being, a member of ап all-India 
Service can be dismissed or removed only by the Union Government, even 
though the State Government 15. competent to initiate disciplinary proceedings 
for that purpose. 


(i) In the U.S.A., there is a bifurcation of the Judiciary as between 
the Federal and State Governments. Cases arising out of the federal Consti- 
tution and federal laws are tried by the federal Courts, while State Courts 
deal with cases arising out of the State Constitution and State laws. But 
in India, the same system of Courts, headed by the Supreme Court, will 
administer both the Union and State laws as are applicable to the cases 
coming up for adjudication. 


(iv) The machinery for election, accounts and audit are also similarly 
integrated. 

(v) The Constitution empowers the Union to entrust its executive 
functions to a State, by its consent [Art. 258] and a State to entrust its 
executive functions to the Union, similarly [Art. 258A]. No question of 
‘surrender of sovereignty’ by one Government to the other stands in the 
way of this smooth co-operative arrangement. 

(vi) While the federal system is prescribed for normal times, the 
Constitution enables the federal government to acquire the strength of a 
unitary system in emergencies, While in normal times the Union Executive 
is entitled to give directions to the State Governments in respect of specified 
matters, when a Proclamation of Emergency is made, the power to give 
directions extends to 4/7 matters and the legislative power of the Union 
extends to State subjects [Arts. 353, 354, 357]. 

(vii) Even in its normal working, the federal system is given the 
strength of a unitary system— ; 

(a) By endowing the Union with as much exclusive powers of legisla- 
tion as has been found necessary in other countries to meet the ever-growing 
national exigencies, and, over and above that, by enabling the Union Legis- 
lature to take up some subject of State competence, if required ‘in the 
uational interest’. ‘Thus, even apart from emergencies, the Union Parlia- 
ment may assume legislative power (though temporarily) over any subject 
included in the State List, if the Council of States (Second Chamber of 
the Union Parliament) resolves, by a two-thirds vote, that such legislation 
is necessary in the ‘national interest’ [Art. 249]. (There is, of course, a 
federal element in this provision inasmuch as such expansion of the power 
of the Union into the State sphere is possible only with the consent of the 
Council of States where the States are represented. But, in actual practice, 
it will mean an additional weapon in the hands of the Union vis a vis the 
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States so long as the same party has a solid majority in both the Houses 
of the Union Parliament. 

- Even though there is a distribution of powers between the Union and 
the States as under a federal system, the distribution. has a strong Central 
bias and the powers of the States are hedged in with various restrictions 
which impede their sovereignty even within the sphere limited to them by 
the distribution of powers basically provided by the Constitution. 

(6) By empowering the Union Government to issue directions upon 
the State Governments to ensure due compliance with the legislative and 
administrative action of the Union, and to supersede a State Government 
Which refuses to comply with such directions [Art, 365]. 

(c) By empowering the President to withdraw to the Union the 
executive and legislative powers of a State under the Constitution if he is, 
4i any time, satisfied that the administration of the State cannot be carried 
©п in the normal manner in accordance with the provisions of Constitution, 
owing to political or other reasons [Art. 356]. From the federal standpoint, 
this seems to be anomalous inasmuch as the Constitution-makers did not 
consider it necessary to provide for any remedy whatever for a similar 
treakdown of the Constitutional machinery at the Centre. Secondly, the 
Power to suspend the constitutional machinery may be exercised by the 
President, not only on the report of the Governor of the State concerned 
but also suo moto, whenever he is satisfied that a situation calling for the 
exercise of this power has arisen. It is thus a coercive power available to 
the Union against the units of the federation, 

The object of the framers of our Constitution was to avoid, as much 
as possible, the shortcomings of the typical federal system as obtains in the 
U.S.A. by modifying it so as to secure the strength of a unitary structure as 
much as possible, but it is an abnormal feature according to the traditional 
federal principle. 

But though the above scheme seexs to avoid the demerits of the federal 
system, there is perhaps such an emphasis on the strength of the Union 

government as affects the federal principle as it is 


A critique of the Commonly understood. Thus, a foreign critic 

federal system. (Prof. Wheare)” observes that the Indian Consti- 
tution provides— 

"a system of government which is quasi-federal........ a Unitary State with 


subsidiary federal features rather than a Federal State subsidiary unitary features,” 


Prof. Alexandrawicz™ has taken great pains to combat the view that 
the Indian federation is 'quasi-federation'. He seems to agree with this 
Author? when he says that India is а case sui generts^ This is in accord 
with the Author's observation that 

“the Constitution of India is neither purely federal nor purely unitary but is a 
combination of both. It is a union or composite State of a novel type. It enshrines 
the principle that in spite of federalism the interest ought to be paramount,’12 


Strictly speaking, any deviation from the American model of pure 
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icderation would make а system quasi-federal, and, in this sense, the 
Canadian system, too, can hardly escape being branded as quasi-federal. 
The difference between the Canadian and the Indian systems lies in the degree 
end extent of the unitary emphasis. The real test of the federal character 
of a political structure is, as Prof. Wheare has himself observed! — 

“That, however, is what appears on paper only. It remains to be seen whether 
im actual practice the federal features entrench or strengthen themselves as they have 
in Canada, or whether the strong trend towards centralisation which is a feature of 
most Western Governments in a world of crises, will compel these federal aspects of 
the Constitution to wither away.” 


A survery of the actual working of (wr Constitution for the last 15 
years would hardly justify the conclusion that, even though the unitary bonds 
have in some respects been further tightened, the federal feattires have 
altogether ‘withered away’. 

Some scholars in India’ have urged that the unitary bias of our Constitu- 
tion has been accentuated, in its actual working, by two factors so much 
so that very little is left of federalism, ‘These two factors are—(a) the 
overwhelming financial power of the Union and the utter dependence of the 
States upon Union grants for discharging their functions; (d) the com- 
prehensive sweep of the Union Planning Commission, set up under the 
concurrent power over planning. The criticism may be justified in point 
of degree, but not in principle, for two reasons— 

(i) Both these controls are aimed at securing a uniform development 
of the country as a whole. Let alone, the stronger and bigger States might 
have left the smaller ones lagging behind, to the detriment of our national 


strength. 

(ii) Even in a country like the United States, such factors have, in 
practice, strengthened the national Government to a degree which could not 
have been dreamt of by the fathers of the Constitution. Curiously enough, 
the same complaint, as in India, has been raised in the United States, Thus, 
of the centralising power of federal grants, an American writer’ has 
observed— 

“Here is an attack of federalism, so subtle that it is scarcely realised... . . . Control 
of economic life and of these social services (wiz, unemployment, old-age, maternity 
and child welfare) were the two major functions of а State and local governments. 
The first has largely passed into national hands; the second seems to be passing. If 
these both go, what we shall have left of State autonomy will be a hollow shell, a 
symbol.” 

Neither financial control nor central planning is, therefore, peculiar to 
India, and the autonomy of the States is not impaired because the implementa- 
tion of the plans is vested in the States. | 

"The strong Central bias has indeed been a boon to keep India together 
when we find the separatist forces of communalism, Tinguism and scramble 
for power playing havoc notwithstanding all the devices of Central control, 
even after more than a decade of the working of the Constitution. Tt also 
stows that the States are not really functioning as agents of the Union 
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Government or under the directions of the latter, for, events like those in 
Assam (over the language problem) could not then have taken place at all. 


On the other hand, the most conclusive evidence of the survival of the 
federal system in India is the co-existence for a period of over two years 
of the Communist Government in the State of Kerala with the overwhelmingly 
Congress-dominated Government at the Centre and in most of the other 
States. It shows that a constitutionally-minded party may satisfactorily run 
the administration of a State even though its programme and plans may be 
widely divergent from those of the Union Government. 


Of course, the reference of the Kerala Education Bill by the President 
for the advisory opinion of the Supreme Court instead of giving his assent 
to the Bill in the usual course, has been criticised in Kerala as an undue 
interference with the constitutional rights of the State but thanks to the 
wisdom and impartiality of the Supreme Court, the opinion delivered by 
the Court" has been diminated by a purely legalistic outlook free from any 
political consideration so that the federal system may reasonably be expected 
to remain unimpaired notwithstanding changes in the party situation so long 
as the Supreme Court discharges its duties as a guardian of the Constitution. 


The proper assessment of the federal scheme introduced by our Cons- 
titution is that it introduces a system which is to normally work as a federal 
system, but there are provisions for ronverting it into a unitary or quasi- 
federal system under specified exceptional circumstances. But the exceptions 
cannot be held to have overshadowed the basic and normal structure. The 
exceptions are, no doubt, unique; but in cases where the exceptions are not 
attracted, the federal provisions are to be applied without being influenced 
by the existence of the exceptions. "Thus, it will not be possibly either 
for the Union or a State to assume powers which are assigned by the 
Constitution to the other Government, unless such assumption is sanctioned 
by some provisions of the Constitution itself. Nor would such usurpation 
or encroachment be valid by consent of the other party, for the Constitution 
itself provides the cases in which this is permissible by consent [e.g., 
Arts. 252, 258 (1), 258A]; hence, apart from these exceptional cases, the 
Constitution would not permit any of the units of the federation to subvert 
the federal structure set up by the Constitution, even by consent. Nor would 
this be possible by delegation of powers by one Legislature in favour of 
another. i 

The federal background must be kept in view in interpreting relevant 
provisions of the Constitution.. Thus, in explaining the significance of 
Art. 301, S. K. Das J. of our Supreme Court" has observed— 

DEM the provisions of our Constitution must be interpreted against the historical 


background in which our Constitution was made; the background of problems which 
the Constitution-makers tried to solve according to the genius of the Indian people 
Mages There were trade barriers raised by the Indian States in the exercise of their 
legislative powers and the Constitution-makers had to make provisions with regards 
to those trade barriers as well. The evolution of a federal structure or a quasi-federal 
structure necessarily involved, in the context of the conditions then prevailing, a 
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distribution of powers and a basis part our Constitution relates to that distribution 
with the three legislative lists in the Seventh Schedule. The Constitution itself says 
by Art. 1 that India is a Union of States and in interpreting the Constitution one 
must keep in view the essential structure of a federal or quasi-federal Constitution, 
namely, that the units of the Union have also certain powers as has the Union itself... . 


In evolving an integrated policy on this subject our Constitution-makers seem to 
have kept in mind three main considerations... .first. in the larger interests of India 
there must be free flow of trade, commerce and intercourse, both inter-State and 
intra-State; second, the regional interests must noi be ignored altogether; and third, 
there must be a power of intervention by the Union in case of crisis to deal with 
particular problems that may arise in any part of India.... . Therefore, in interpreting 
the relevant articles in Part XIII we must have regard to the general scheme of the 
Constitution of India with special reference to Part III. Part XIL....... and their 
inter-relation to Part XIII in the context of a federal or quasi-federal Constitution in 
which the States have certain powers including the power to raise revenues for their 
purposes by taxation”. | 

In fine, it may be said, that the Constitution of India is neither purely 
federal nor purely unitary but is a combination of both. It is a union or 
composite State of a novel type. It enshrines the principle that “in spite of 


federalism, the national interest ought to be paramount," 
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CHAPTER VI 
TERRITORY OF THE UNION 


As has been already stated, the political structure prescribed by the 
C'onstitution is a federal Union. ‘The name of the Union is India or Bharat 
ji [Art. 1 (1) ] and the members of this Union at 
Name of tbe Union. present (since.February 1, 1964) * are the sixteen 
States of Andhra Pradesh, Assam, Bihar, Gujarat, Kerala, Madhya Pradesh, 
Madras, Maharashtra, Mysore, Nagaland, Orissa, Punjab, Rajasthan, Uttar 
Pradesh, West Bengal, Jammu & Kashmir. Barring Jammu & Kashmir, 
which has still a special position under the Constitution (see post), the 
provisions of the Constitution relating to the States now apply to all these 
16 States on the same footing.* 


The expression ‘Union of India’ should be distinguished from the 
expression ‘territory of India’. While the ‘Union’ includes only the States 
А . which enjoy the status of being members of the 
es de ын. federal system and share, a distribution of powers 
with the Union, the "territory of India" includes the entire territory over 
which the sovereignty of India, for the time being, extends. 


"Thus, besides the States, there are two other classes of territories, which 
are included in the ‘territory of India’, viz., 


(i) ‘Union Territories’, and 
(ii) Such other territories as may be acquired by India. 


(i) The Union Territories are, siace December, 1962 nine? in number— 

Delhi; Himachal Pradesh; Manipur: Tripura; the Andaman & Nicobar 
Islands; and the Láccadive, Minicoy and Amindivi Islands; Dadra & Nagar 
Haveli; Goa; Daman & Diu; Pondicherry. ? 

The Union Territories are Centrally administered areas, to be governed 
by the President, acting through an ‘Administrator’ appointed by him, and 
issuing Regulations for their good government [Art. 239-240]. 


(ii) Any territory which may, at any time, be acquired by India by 
purchase, treaty, cession or conquest, will obviously form part of the 
territory of India. These will be administered by the Government of India, 
subject to legislation by Parliament [Art. 246 (4) ]. 


"Thus, the French Settlement of Pondicherry (together with Karaikal, 
Mahe and Yanam), which was ceded to India by the French Government 
in 1954, was being administered as an ‘acquired territory’ until 1962, inasmuch 
as the Treaty of Cession had not yet been ratified by the French Parliament. 
After such ratification, the territory of these French Settlements was cons- 
tituted a ‘Union Territory’, in December, 1962, 
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Tt has already been pointed out that the Indian federation differs from 

the traditional federal system in so far as it empowers the Union Parliament 

Formation of new (0 alter the territory or integrity of its units, 

a and alteration of namely, the States, without their consent or 
boundaries, etc. concurrence. 


Where the federal system is the result of a compact or agreement 
between independent States, it is obvious that the agreement cannot be 
altered without the consent of the parties to it. This is why the American 
federation has been described as “ап indestructible Union of indestructible 
States.” It is not possible for the national Government to redraw the map 
of the United States by forming new States or by altering boundaries of the 
States as they existed at the time of the compact without the consent of 
the Legislatures of the States concerned. But since federation in India was 
not the result of any compact between independent States, there was no 
particular urge to maintain the initial organisation of the States as outlined 
in the Constitution even though interests of the nation as a whole demanded 
a change in this respect. The makers of owr Constitution, therefore, em- 
powered the Union Parliament to reorganise the States by a simple pro- 
cedure, the essence of which is that the affected State or States may express 
their views but cannot resist the will of Parliament. 

The reason why stich liberal power was given to the national govern- 
ment to reorganise the States is that the grouping of the Provinces under 
the Government of India Acts was based on historical and political reasons 
rather than the social, cultural or linguistic divisions of the people them- 
selves. The question of reorganizing the units according to natural align- 
ments was indeed raised at the time of the making of the Constitution but 
then there was not enough time to undertake this huge task, considering the 


magnitude of the problem. 
The provisions relating to the above subjects are contained in Arts. 3-4 


of the Constitution. 
Art. 3 says that— 
“Parliament may by law— 
(a) form a new State by separation of territory from State or by uniting 
two or more States or parts of States or by uniting any territory to a part 
of any State; 
(b) increase the area of any State; 
(c) diminish the area of any State; 
(d) alter the boundaries of any State; 
(e) alter the name of any State: 
Provided that no Bill for the purpose shall be introduced in either House of 
Parliament except on the recommendation of the President and unless, ‘where the 
proposal contained in the Bill affects the area, boundaries or name of any of the 
States... the Bill has been referred by the President to the Legislature of that State 
for expressing its thereon within such period as may be specified. in the reference 
or within such further period as the President may allow and the period so specified or 
ellowed has expired.” 
Art. 4 provides that any such 


ard consequential provisions for making 1 


law may make supplemental, incidental 
tself effective and may amend 
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the First and Fourth Schedules of the Constitution, going through the 
special formality of a law for the amendment of the Constitution as pres- 
cribed by Art. 368. 


These Articles, thus, demonstrate the flexibility of our Constitution. 
By a simple majority and by the ordinary legislative process Parliament 
may form new States or alter the boundaries etc., of existing States and 
thereby change the political map of India. The only conditions laid down 
for the making of such a law are— 


(a) No Bill for the purpose can be introduced except on the recom- 
mendation of the President. 


(6) The President shall, before giving his recommendation, refer the 
Bill to the Legislature of the State which is going to be affected by the 
Changes proposed in the Bill, for expressing its 
р ое. a a; views on the changes within the period specified 
by the President. ‘The President is not, however, 
bound by the views of the State Legislatures, so ascertained. 

Here is, thus, a special feature of the Indian federation, viz., that the 
territories of the units of the federation may be altered or redistributed if 
the Union Executive and Legislature so desire. 

Since the commencement of the Constitution, the foregoing power has 
teen used by Parliament to enact the following Acts :— 

1. The Assam (Alteration of Boundaries) Act, 1951 altered the 
Loundaries of Assam by ceding a strip of territory by India to Bhutan. 

2. The Andhra State Act, 1953 formed a new State named Andhra, 
by taking out some territory from the State of Madras as it existed at the 
commencement of the Constitution. This Act also made consequential pro- 
visions relating to representation, constitution and jurisdiction of High 
Court etc., as became necessary owing to the formation of the new State. 

3. The Himachal Pradesh and Bilaspur (New State) Act, 1954 
merged the two Part C States of Himachal Pradesh and Bilaspur to form 
one State, namely, Himachal Pradesh. 

4. The Bihar and West Bengal (‘Transfer of Territories) Act, 1956, 
transferred certain territories from Bihar to West Bengal. 

5. The States Reorganisation Act, 19561 reorganised the boundaries 
of the different States of India in order to meet local and linguistic demands. 
Apart from transferring certain territories as between the existing States, 
it formed the new State of Kerala and merged the former States of Madhya 
Bharat, Pepsu, Saurashtra, Travancore-Cochin, Ajmer, Bhopal, Coorg, 
Kutch and Vindhya Pradesh in other adjoining States, 

6. The Rajasthan and Madhya Pradesh (Transfer of Territories) 
Act, 1959 transferred certain territories from the State of Rajasthan to that 
of Madhya Pradesh. 


7. The Andhra Pradesh and Madras (Alteration of Boundaries) Act, 
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1959 made alterations in the boundaries of the States of Andhra Pradesh 
and Madras. 


8. The Bombay Reorganisation Act, 1960' partitioned the State of 
Bombay to form the new State of Gujarat and to name the residue of 
Bombay as Maharashtra. 


9. The Acquired Territories (Merger) Act, 1960, provided for the 
merger into the States of Assam, Punjab and West Bengal of certain 
lerritories acquired by agreements entered into between the Governments 
of India and Pakistan, in 1958 and 1959, 


[A similar transfer of certain territories from West Bengal and Assam 
to Pakistan under the aforesaid agreements, has been provided for by enact- 
ing the Constitution (Ninth Amendment) Act, 1960, because the Supreme 
Court opened that no territory can be ceded from India to a foreign country, 
without amending the Constitution].? 


10. The State of Nagaland Act, 1962 has formed the State of Nagaland, 
comprising of the territory of the ‘Naga Hills-Tuensang Area’ which 
was previously a Tribal Area in the Sixth Schedule of the Constitution, 
forming part of the State of Assam. 
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CHAPTER УП 
CITIZENSHIP 


‘The population of a State is divided into two classes—citizens and aliens. 
Meaning of citizen While citizens enjoy full civil and political rights, 
ship. aliens do not enjoy all of them. 
The question of citizenship became particularly important at the time 
of the making of our Constitution because the Constitution sought to confer 
certain rights and privileges upon those who were 
Constitutional rights entitled to Indian citizenship while they were to be 
ana Peters of citizens denied to ‘aliens’. The latter were even placed 
under certain disabilities. 


'[hus, citizens of India have the following rights under the Constitution 
which aliens shall not have: 

(i) Some of the Fundamental Rights belong to citizens alone, such as,— 

(a) The right not to be discriminated against on grounds of 
religion, race, caste, sex or place of birth [Art. 15]. 

(b) The right to equality of opportunity in the matter of public 
employment [Art. 16]. | 

(с) The right to the seven freedoms enumerated in Art. 19, i.e., 
freedom of speech and expression; assembly; association; movement; 
residence; property ; profession. 

(d) Cultural and educational rights conferred by Arts. 29-30. 

(ii) Only citizens are eligible for certain offices, such as those of the 
President [Art. 58 (1) (a)]; Vice-President [Art. 66 (3) (a)]; Judge of 
ihe Supreme Court [Art. 124 (3)] or of a High Court [Art. 217 (2)]; 
Attorney General [Art. 76 (1)]; Governor of a State [Art. 157] ; Advocate- 
General [Art. 165]. 

(iii) The right of suffrage for election to the House of the People (of 
the Union) and the Legislative Assembly of every State [Art. 326] and the 
right to become a member of Parliament [Art. 84] and of the Legislature 
of a State [Art. 191 (d) ] are also confined to citizens. 

All the above rights are denied to aliens whether they are ‘friendly’ or 
‘enemy aliens’. But ‘enemy aliens’ suffer from a special disability; they are 
not entitled to the benefit of the procedural provisions in clauses (1)-(2) 
ef Art, 22 relating to arrest and detention. An alien enemy includes not only 
subjects of a State at war with India but also Indian citizens who voluntarily 
reside in or trade with such a State. 


The Constitution, however, did not intend to lay down a permanent or 
comprehensive law relating to citizenship in India. It simply described the 
classes of persons who would be deemed to be the 

Constitutional ап d citizens of India at the date of the commencement 
statutory, база of Ct of the Constitution and left the entire law of 
citizenship to be regulated by some future law 
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made by Parliament. In exercise of this power, Parliament has enacted the 
Citizenship Act (LVII of 1955): making elaborate provisions for the 
ecquisition and termination of citizenship subsequent to the commencement 
of the Constitution. 


The provisions of this Act" are to be read with the provisions of Part 
II of the Constitution, in order to get a complete picture of the law of 
Indian citizenship, 


In view of the fact that the Act of Parliament only deals with the modes 
of acquisition of citizenship subsequent to the commencement of the 
Constitution, we have now two sets of provisions relating to the acquisition 
of citizenship of India, and it would be convenient to deal with them 
separately: 

JU ER REM A. Under Arts. 5-8 of the Constitution, the 
citizens on January, 26, following persons became citizens of India at the 
199), commencement of the Constitution— 

I. A person born as well as domiciled in the ‘territory of India’ (see 
p. 54, ante)—irrespective of the nationality of his parents [Arts. 5 (a)]. 


IL A person domiciled in the ‘territory of India’, either of whose 
parents was born in the territory of ™ndia,—irrespective of the nationality 
of his parents or the place of birth of such person [Art. 5 (b)]. 

IIT. А person who or whose father was not born in India, but who 
(a) has his domicile in the ‘territory of India’, and (b) has been ordinarily 
residing within the territory of India for not less than 5 years immediately 
preceding the commencement of the Constitution. In this case also, the 
nationality of the person's parents is immaterial. ‘Thus, a subject of a 
Portuguese Settlement, residing in India for the 5 years preceding the 
commencement of the Constitution, with the intention of permanently residing 
in India, would become a citizen of India at the commencement of the 
Constitution [Art. 5 (c)]. 

IV. A person who had migrated from Pakistan, provided— 

(i) He or either of his parents or grand-parents was born in ‘India 
as defined in the Government of India Act, 1935 (as originally enacted)’; 
and— 

(ii) (a) if he had migrated before July 19, 1948,—he has ordinarily 
resided within the “territory of India” [see p. 54, anfe], since the date of 
such migration (in this case no registration of the immigrant is necessary 
for citizenship) ; or 

(b) if he had migrated on or after July 19, 1948, he further makes 
an application before the commencement of this Constitution for registering 
himself as a citizen of India to an officer appointed by the Government of 
India, and is registered by that officer, being satisfied that the applicant has 
resided in the territory of India for at least 6 months before stich а 
[Ач 6]. ТЫШ qur 
V. A person who migrated from India to ‘Pakistan after the Ist 
March, 1947, but had subsequently returned to India under a permit issued 
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under the authority of the Government of India for re-settlement or perma- 
nent return or under the authority of any law provided he gets himself 
registered in the same manner as under Art. 6 (b) (ii) [Art. 7]. 

VI. A person who, or any of whose parents or grandparents was 
born in ‘India’ as defined in the Government of India Act, 1935 (as 
criginally enacted) but who is ordinarily residing in any country outside 
India (whether before or after the commencement of this Constitution), 
cn application in the prescribed form, to the consular or diplomatic represen- 
tative of India in the country of his residence [Art. 8]. (Provision was 
thus made for Indians living in foreign countries at the date of commence- 
ment of the Constitution). 

E ion of ci” o. B. The various modes of acquisition of 
zenship after January 26, citizenship prescribed by the Citizenship Act, 
1950. 1955 аге as follows: 

(a) Citizenship by birth. 3 
January 26, 1950, shall be a citizen of India by birth. 

(b) Citizenship by descent—Broadly speaking, a person born outside 
India on or after January 26, 1950 shall be a citizen of India by descent, if 
his father is a citizen of India at the time of the person’s birth. 


(c) Citizenship by registration.—Several classes of persons (who have 
rot otherwise acquired Indian citizenship) can acquire Indian citizenship 
by registering themselves to that effect before the prescribed authority, e.g., 
persons of Indian origin who are ordinarily resident in India and have 
been so resident for six months immediately before making the application 
for registration; women who are married to citizens of India. 

(d) Citizenship by naturalisation—A foreigner can acquire Indian 
citizenship, on application for naturalisation to the Government of India. 

(e) Citizenship by incorporation of territory—If any new territory 
becomes a part of India, the Government of India shall specify the persons 
of that territory who shall be the citizens of India. 

The Citizenship Act, 1955 also lays down how the citizenship of India 

may be /ost,—whether it was acquired under the 
an of Indian citizen- Citizenship Act, 1955, or prior to it—under the 
aa provisions of the Constitution (p. 59, ante). 
It may happen in any of three ways—renunciation, termination and 


deprivation. 

(a) Renunciation is a voluntary act by which a person Dus the 
citizenship of India as well as that of another country may abjure one 
of them? 

(b) Termination shall take place by operation of law as soon as a 
Citizen of India voluntarily acquires the citizenship of another country. 

(c) Deprivation is a compulsory termination of the citizenship of India, 
by ап order of the Government of India, if it is satisfied as to the happen- 
ing of certain contingencies, e.g., that Indian citizenship had been acquired 
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by a person by fraud, or that he has shown himself to be disloyal or 
disaffected towards the Constitution of India. 


In fine, it should be noted that our Constitution, though federal, provides 

T .  . for one citizenship only, namely, the citizenship of 

rade demi | in“ India; Tn federal States like the U.S.A. and 

Switzerland, there is a dual citizenship, namely, 

federal or national citizenship and citizenship of the State where a person 

is born or permanently resides and there are distinct rights and obligations 

flowing from the two kinds of citizenship. In India, a person born or 

resident in any State can acquire only one citizenship, namely, that of India 

and the civic and political rights which are conferred by the Constitution 

vpon the citizens of India can be equally claimed by any citizen of India 
irrespective of his birth and residence in any part of India. 


Parmanent residence within a State may, however, confer advantages 
in certain other matters, which should be noted in this context: 


(a) So far as employments under the Union are concerned, there shall 
be.no qualification of residence within any particular territory, but by Art. 
16 (3) of the Constitution, the Union Parliament is empowered to lay down 
that as regards any particular class or classes of employment under a State 
or Union Territory residence within that State or Territory shall be a 
necessary qualification, The exception in the case of State employments has 
teen engrafted for the sake of efficiency, in so far as it depends on 
familiarity with local conditions. 

It is to be noted that it is the Union Parliament which would be the 
sole authority to legislate in this matter and that State Legislatures shall 
have no voice. 'To this extent, invidious discriminations in different States 
is sought to be avoided. | 

Parliament has, in ће exercise of this power, enacted the Public Employ- 
ment (Requirement as to Residence) Act, 1957.. Prior to this enactment, 
some of the States had adopted various devices to exclude from their services 
persons who were not permanently resident in such States. By enacting the 
aforesaid Act in 1957, Parliament has repealed all such discriminatory State 
laws. By this Act, Parliament has empowered the Central Government to 
make rules (having force for a period of 5 years only) prescribing a resi- 
dential requirement only for appointment to non-Gazetted posts in the Andhra 
Pradesh, Himachal Pradesh, Manipur and ‘Tripura. Apart from this limited 
provision under the Act, nobody can be denied employment in any State on 
the ground of his being a non-resident in that State? 

(b) As will be seen in the Chapter on Fundamental Rights, Art. 15 
(1), which prohibits discrimination on grounds only of race, religion, caste, 
sex or place of birth, does not mention residence. It is, therefore, constitu- 
tionally permissible for a State to confer special benefits upon its residents 
in matters other than those in respect of which rights are conferred by the 
Constitution upon all citizens of India. One of these, for instance, is the 
matter of levying fees for admission to State educational institutions. ‘The 
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Supreme Court has held that because discrimination on the ground of resi- 
dence is not prohibited by Art. 15, it is permissible for a State to offer a 
concession to its residents in the matter of fees for admission to its State 
Medical College.‘ 


(c) So far as the State of Jammu and Kashmir is concerned, the Legis- 
iature of the State is authorised? to confer special rights and privileges 
vpon persons permanenily resident in the State as respects— 


(1) employment under the State Government; 
(ii) acquisition of immovable property in the State; 
(їй) settlement in the State; or 


(iv) right to scholarships and such other forms of aid as the State 
Government may provide. 
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CHAPTER УШ 
FUNDAMENTAL RIGHTS 


"The Constitution of England is unwritten. Hence, there is, in England, 

ГЭ j no code of Fundamental rights as exists in the 

шн ee eal Constitution of the United States or in other written 

Constitutions of the world. This does not mean, 

Гоугеүег, that in England there is no recognition of those basic rights of 

the individual without which democracy becomes meaningless. ‘The object, 

du _ in fact, is secured here in a different way. The 

Ente, gH LAR 11 foundation of individual rights in England may be 

said to be negative, in the sense that an individual 

Fas the right and freedom to take wLatever action he likes, so long as he 

Coes not violate any rule of the ordinary law of the land. Individual liberty 

is secured by judicial decisions determining the rights of individuals in 
particular cases brought before the Courts. 


The Judiciary is the guardian of individual rights in England as else- 
where; but there is a fundamental difference. While in England, the Courts 
have the fullest power to protect the individual against executive tyranny, 
the Courts are powerless as against legislative aggression upon individual 
rights. In short, there are no fundamental rights binding upon the Legis- 
lature in England. The English Legislature being theoretically ‘omnipotent’, 
there is no law which it cannot change. As has been already said, the 
individual has rights, but they are founded on the ordinary law of the land 
which can be changed by Parliament like other laws. So, there is no right 
which may be said to be ‘fundamental’ in the strict sense of the term. 


Another vital consequence of the supremacy of Parliament is that the 
English Court has no power of judicial review over legislation at all. It can- 
xot declare any law as unconstitutional on the groud of contravention of any 
supposed fundamental or natural right. 

The fundamental difference in approach to the question of individual 

rights betweea England and the United States is 

Bil of Rights in the that while the English were anxious to protect 
aes individual rights from the abuses of executive 
power, the framers of the American Constitution were apprehensive of 
tyranny not only from the Executive but also from the Legislature, —i.e., 
a body of men who for the time being form the majority in the Legislature. 

So, the American Bill of Rights (contained in the first Ten Amend- 
ments of the Constitution of the U.S.A.) is equally binding upon the Legis- 
lature as upon the Executive. The result has been the establishment in the 
United States of a ‘judicial supremacy’, as opposed to the ‘Parliamentary 
supremacy’ in England. The Courts in the United States are competent to 
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declare an Act of Congress as unconstitutional on the ground of contraven- 
tion of any provision of the Bill of Rights. Further, it is beyond the com- 
petence of the Legislature to modify or adjust any of the fundamental rights 
1 view of any emergency or danger to the State. ‘That power has been 
assumed by the Judiciary in the United States. 


In India, the Simon Commission and the Joint Parliamentary Com- 

dd mittee which were responsible for the Government 
' E of the e veh of India Act, 1935, had rejected the idea of enacting 
rights in India. declarations of fundamental rights on the ground 

à that "abstract declarations are useless, unless there 
exist the will and the means to make them effective.” But nationalist 

“opinion, since the time of the Nehru Report," was definitely in favour of a 
Bill of Rights, because the experience gathered from the British regime 

was that a subservient Legislature might serve as a handniaid to the Execu- 

pve in committing inroads upon individual liberty. 


So, the Constitution of India has embodied a number of Fundamental 
ls lot dik carta Rights i in Part IH of the Constitution, which are 
to declare as void laws tO act as limitations not only upon the powers of the 
„contravening fundamen- Executive but also upon the powers of the Legis- 
e lature. But though the model has been taken from 
the Constitution of the United States, the Indian Constitution does not go 
‘so far, and rather effects a compromise between the doctrines of Parliamen- 
тагу sovereignty and judicial supremacy. On the one hand, the Parliament 
of India cannot be said to be sovereign in the English sense of legal omni- 
potence,—for, the very fact that the Parliament is created and limited by a 
Written Constitution enables our Parliament to legislate only subject to the 
“Imitations and prohibitions imposed by the Constitution, such as, the Funda- 
‘mental Rights, the distribution of legislative powers, etc. In case any of 
these limitations are transgressed, the Supreme Court and the High Courts 
are competent to declare a law as unconstitutional and void. So far as the 
contravention of Fundamental Rights is concerned, this duty is specially 
enjoined upon the Courts by the Constitution [Art. 13], by way of abundant 
caution. Cl. (2) of Art. 13 says— 

“The State shall not make any law which takes away or abridges the rights conferred 
by this Part and any law made in contravention of this clause shall, to the extent 
of the contravention, be void.” 

. To this extent, our Constitution follows the American model rather 

than the English. 

„i. .But the powers of the Judiciary vis-a-vis the Legislature are weaker 
_ in India than in the United States in two respects : om 


Firsily, while the declarations in the American Bill of Rights are 
absolute and the power of the State to impose restrictions upon the funda- 
mental rights of the individuals in the collective interests had to be evolved 
by the Judiciary, in India, this power has been expressly conferred upon the 
Legislatures by the Constitution itself in the case of the major fundamental 
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rights, of course, leaving a power of judicial review in the hands of the 
Judiciary to determine the reasonableness of the restrictions imposed by the 
Legislature. 
Secondly, the major portion of the Constitution, including the Funda- 
mental Rights, is liable to be amended by the 
БЕ кише а Xights Union Parliament in the ordinary process of legis- 
themselves are liable to lation? (subject, of course, to the requirement of 
be changed by an easy а special majority), if, in any case, the Judiciary 
beet финн a proves too iet aei Uf the OR mend 
of the Constitution so far made have thus been 
effected with a view to superseding judicial pronouncements which had 
invalidated social or economic legislation on. the ground of contravention 
of fundamental rights. Thus, the narrow interpretation of Cl. (2) of Art. 
19 by the Supreme Court in the cases of Ramesh Thappar v. State of 
Madras? and Brij Bhusan v. State of Delhi* has been superseded by the 
Constitution (First Amendment) Act, 1951, while the interpretation given 
to Art, 31 in the cases of State of W. В. v. Subodh Gopal," Dwarkadas v. 
Solapur Spinning Со. and State of West Bengal v. Bela Banerjee,’ has 
been superseded by the Constitution (Fourth Amendment) Act, 1955, 

In India, thus, the fundamental rights have no claim to permanence as 
in the U.S.A., and the Courts can act as their guardians only so long as 
they are not amended by the Parliament of India by the required majority 
af votes. 

The category of ‘fundamental rights’ under our Constitution is exhaus- 

tively enumerated in Part III of the Constitution. 
Enumeration of Fun. TPE American Constitution (Ninth Amendment) 
damental Rights in Part expressly says that the enumeration of certain 
Ш, exhaustive. rights in the Bill of Rights “shall not be construed 
to deny or disparage others retained by the people.” 
This rests on the theory of inalienable natural rights which can by no 
means be lost to the individual in a free society; the guarantee of some of 
them in the written Constitution cannot, therefore, render obsolete any right 
which inhered in the individual from before the Constitution, e.g., the right 
to engage in political activity. But there is no such unenumerated right 
under our Constitution. 

As was observed in the early case of Gopalan v. State of Madras,’ the 
Legislatures under our Constitution being sovereign except in so far 
as their sovereignty has been limited by the Constitution either expressly 
от by necessary implication, the Courts cannot impose any limitation upon 
that sovereignty either on the theory of the ‘spirit of the Constitution’ or 
of that of ‘natural rights’, i.e., rights other than those which are enumerated 
in Part III of the Constitution. 

Tt should not be supposed, however, that there is no other justiciable 

right provided by our Constitution outside Part III. 

Rights following from Limitations upon the State are imposed by 

other provisions of the other provisions of the Constitution and these 

Con limitations give rise {о а corresponding right to 
А 


9 [ea 


1 
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the individual to enforce them in a Court of law if the Executive or the 
Legislature violates any of them. Thus, Art. 265 says that "no tax shall 
be levied or collected except by authority of law.” ‘This provision confers 
a right upon an individual not to be subjected to arbitrary taxation by the 
Executive, and if the Executive secks to levy a tax without legislative 
sanction, the aggrieved individual may have his remedy from the Courts. 
Similarly, Art. 301 says that "subject to the provisions of this Part, trade, 
commerce and intercourse throught the territory of India shall be free". 
If the Legislature or the Executive imposes any restriction upon the free- 
dem of trade or intercourse which is not justified by the other provisions 
of Part XIII of the Constitution, the individual who is affected by such 
iestriction may challenge the action by appropriate legal proceedings.*° Art, 
311, on the other hand, confers a right upon a civil servant not to be dis- 
missed by any authority subordinate to his appointing authority, or without 
giving him an opportunity of showing cause. If any of these rights are 
violated, he may have the order of dismissal nullified by legal action.” 


What, then, is the distinction between the ‘fundamental rights' included 
in Part III of the Constitution and those rights 
Difference between arising out of the limitations contained in the other 
pra inl is and Parts * which are equally justiciable ? It cannot 
provisions of Constitu- be said that the distinction lies in amendment, 
ion. because, no provision of the Constitution, excepting 
those which are specifically left out by the Constitu- 
tion as not to constitute ‘amendment’ of the Constitution’, can be changed 
without an amendment of the Constitution according to the procedure laid 
down in Art, 368, and there is no special procedure prescribed for amending 
the ‘fundamental rights’. ‘The difference, indeed, is very slender and lies 
in the mode of their enforcement. Though the rights of both these classes 
are equally justiciable, the constitutional remedy by way of an application 
Cirect to the Supreme Court under Art. 32, which is itself included in Part 
III as a "fundamental right', is available only in the case of fundamental 
rights. If the right follows from some other provision of the Constitution, 
say, Art. 265 or Art. 301, the aggrieved person may have his relief by an 
ordinary suit or, by an application under Art. 226 to the High Court, 28 
but an application under Art. 32 shall not lie. 
The provisions of Part III of owr Constitution which enumerate the 
Fundamental Rights are more elaborate than those 
Classification of Fun- Of any other existing written constitution relating 
damental Rights. to fundamental rights, and cover a wide range of 
topics. 
T. The Constitution itself classifies the Fundamental rights under 
seven groups as follows: 
(a) Right to equality. 
(b) Right to particular freedoms, 
(c) Right against exploitation. 
(c) Right to freedom of religion, 


FUNDAMENTAL, RIGHTS 67 


(e) Cultural and educational rights. 
(f) Right to property. 
(g) Right to constitutional remedies. 


The rights falling under each of the above categories are shown in 
Table V. 


II. Another classification which is obvious is from the point of view 
of persons to whom they are available. Тһиѕ— 


(a) Some of the fundamental rights are granted only to citizens—(i) 
Protection from discrimination on grounds only of religion, race, caste, sex 
or place of birth [Art. 15]; (ii) Equality of opportunity in matters of 
public employment [Art. 16]; (ii) Freedoms of speech, assembly, associa- 
tion, movement, residence, property and profession [Art. 19]; (iv) Cultural 
and educational rights of minorities [Art. 30]. 


(b) Some of the fundamental rights, on the other hand, are available 
to any person on the soil of India—citizen or foreigner—(i) Equality before 
the Jaw and equal protection [Art. 14]; (ii) Protection in respect of convic- 
lion, against ex post facto laws, double punishment and self-incrimination 
[Art. 20] ; (iii) Protection of life and personal liberty against action with- 
out authority of law [Art. 21]; (iv) Right against exploitation [Art. 23]; 
(v) Freedom of religion [Art. 25]; (vi) Freedom as to payment of taxes 
for the promotion of any particular religion [Art. 27]; (vii) Freedom as 
to attendance at religious instruction or worship in State educational 
institutions [Art. 28] ; (viii) Protection against deprivation of property save 
by authority of law [Art. 31]. 

III. Some of the Fundamental Rights are negatively worded, as 
prohibitions to the State (e.g., Art. 14 ѕауѕ— “Тһе State shall not deny to 
any person equality before the law...... ” Similar are the provisions of 
Arts. 15 (1); 16 (2); 18 (1); 20, 22 (1); 28 (1). There. are others, 
which positively confer some benefits upon the individual [e.g., the right to 
religious freedom, under Art. 25, and the cultural and educational rights, 
under Arts, 29 (1), 30 (1)]. la 

IV. Still another classification шау be made from the standpoint of 
the extent of limitation imposed by the different fundamental rights upon 
legislative power. 

(i) On the one hand, we have some fundamental rights, such as those 
under Arts. 21 and 31 (1) which are addressed against the Executive and 
impose no limitation upon the Legislature at all. Thus, Art. 21 simply 


- 


says that— 
“No person shall be deprived of his life or personal liberty except according to 
the procedure established by law." 

Tt has been held by our Supreme Court? that a competent Legislature is 
entitled to lay down any procedure for the deprivation of personal liberty, 
and that the Courts cannot interfere with such law on the ground that it is 
unjust, unfair or unreasonable. It is evident that the object of Art. 21 is 


not to impose any limitation upon the legislative power but only to ensure 
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that the Executive does not take away a man’s liberty except under the 
authority of a valid law, and in strict conformity with the procedure laid 
down by such law.™ Similarly, the object of Art. 31 (1) is only to ensure 
that a person is not deprived of his property by the Executive without the 
authority of law. 

(ii) To the other extreme are Fundamental Rights which are intended 
as absolute limitations upon the legislative power so that it is not open to 
ihe Legislature to regulate the exercise of such Rights, e.g. the rights 
guaranteed by Arts. 15, 17, 18, 20, 24. 

(iii) In between the two classes stand the rights guaranteed by Art. 
19 which itself empowers the Legislature to impose reasonable restrictions 
vpon the exercise of these rights, in the public interest. Though the indivi- 
dual rights guaranteed by Article 19 are, in general, binding upon both the 
Fxecutive and the Legislature, these ‘authorities’ are permitted by the 
Constitution to make valid exceptions to the rights within limits imposed 
by the Constitution. Such grounds, in brief, are security of the State, 
public order, public morality and the like. 


All the above rights are available against the State. It is now settled 
that the rights which are guaranteed by Arts. 19,5 217° and 3117 are 
guaranteed against State action as distinguished 
Я еее манас from violation of such rights by private individuals. 
actions In case of violation of such rights by individuals, 
the ordinary legal remedies may be available but 

rot the constitutional remedies. 


‘State action’, in this context, must, however, be understood in a wider 
sense. For interpreting the word ‘State’ wherever it occurs in the Part on 
Fundamental Rights, a definition has been given in Art. 12 which says that, 
unless the context otherwise requires, ‘the State’ will include not only the 
Executive and Legislative organs of the Union and the States, but also 
local bodies (such as municipal authorities) as well as ‘other authorities’. 

This latter expression refers to any authority or body of persons 
exercising the power to issue rules, bye-laws or regulations having the 
force of law, eg., a Board having the power to issue statutory rules, or 
exercising Governmental powers. Even the act of a private individual may 
become an act of the State if it is enforced or aided by any of the authorities 
iust referred to. 


Art. 14 of the Constitution provides— a 

“The State shall not deny to any person equality before the law or the equal 
protection of laws within the territory of India.” 

Prima facie, the expression ‘equality before the law’ and ‘equal protec- 
d tion of the !aws’ may seem to be identical, but, in 
LIA, EUN fact, they mean different things. While equality 
before the law is a somewhat negative concept 
implying the absence of any special privilege—in favour of any individual 
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and the equal subjection of all classes to the ordinary law,—equal protection 
of the laws is a more positive concept, implying equality of treatment in 
equal circumstances, 


Equality before the law, as a student of English Constitutional law 
knows, is the second corollary from „Dicy 51" con- 
cept of the Rule of law. It means that no man is 
above the law of the land and that every person, whatever be his rank or 
status, is subject to the ordinary law and amenable to the jurisdiction of 
the ordinary tribunals. Again every citizen, from the Prime Minister down 
to the humblest peasant, is under the same responsibility for every act done 
by him without lawful justification and in this respect, there is no distinc- 
tion between officials and private citizens. If follows that the position will 
be the same in India. But even in England, certain exceptions are 
recognised to the above rule of equality in the public interests. 

The exceptions allowed by the Indian Constitution are— 

(1) The President or the Governor of a State shall not be answerable 
to any Court for the exercise and performance of the powers and duties of 
his office or for any act done or purporting to be done by him in the exercise 
and performance of those powers and duties. 

(2) No criminal proceeding whatsoever shall be instituted or continued 
against the President or a Governor ii: any Court during his term of office. 

(4) No civil proceeding in which relief is claimed against the President 
or the Governor of a State shall be instituted during his term of office in 
any court in respect of any act done or purporting to be done by him in 
his personal capacity, whether before or after he entered upon his office as 
President or Governor of stich State, until the expiration of two months 
next after notice in writing has been delivered to the President or the 
Governor, as the case may be, or left at his office stating the nature of the 
proceedings, the cause of action therefor, the name, description and place 
of residence of the patty by whom such proceedings are to be instituted 
and the relief which he claims [Art. 361]. " 

The above immunities, however, shall not bar—(i) Impeachment pro- 
ceedings against the President. (ii) Suits or other appropriate proceedings 
against the Government of India or the Government of a State. 

Besides the above constitutional exceptions there will, of course, remain 
the exceptions acknowledged by the comity of nations in every civilized 


country, eg, in favour of foreign Sovereigns and ambassadors. 


Equality before law. 


Equal protection of the laws, on the other 
hand, would mean “that among equals the law 
should be equal and equally administered, that 
like should be treated alike......” 

it means the right to equal treatment in similar 
d and in the liabilities imposed 


Equal Protection of the 
Laws. 


In other words, 
circumstances both in the privileges conferre 
by the laws.'* 
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None should be favoured and none should be placed under any dis- 
advantage, in circumstances that do not admit of any reasonable justifica- 
tion for a different treatment. ‘Thus, it does not mean that every person 
shall be taxed equally, but that persons under the same character should 
be taxed by the same standard. 

But if there is any reasonable basis for classification, the Legislature 
would be entitled to make a different treatment. ‘Thus, it may (1) exempt 
certain classes of property from taxation at all, such as charities, libraries 
and the like; (ij) impose different specific taxes upon different trades and 
profession; (їй) tax real and personal property in different manner and 
so on. Nor would the guarantee of equal protection prohibit the granting 
Gf special privileges to particular enterprise or employments in the interests 
of general welfare, e.g., in favour of banks, insurance companies, railways 
and the like, provided there is no discrimination within the classes themselves. 

In other words— 

The principle of equality does not mean that every law must have universal 
application for all persons who are not by nature, attainment or circumstance in 
the same position as the varying needs of different classes of persons often require 
separate treatment.19 

The principle does not take away from the State the power of classifying persons 
for legitimate purposes.?? 

“A Legislature which has to deal with diverse problems arising out of an infinite 
variety of human relations must, of necessity, have the power of making special laws 
to attain particular objects; and for that purpose it must have large powers of 
selection or classification of persons and things upon which such laws аге to operate" 2t 


In order to be ‘reasonable’, a classification must not be arbitrary, but 
must be rational, that is to say, it must not only be based on some qualities 
or characteristics which are to be found in all the persons grouped together 
and not in others who are left out but those qualities or characteristics must 
have a reasonable relation to the object of the legislation. In order to 
pass the test, two conditions must be fulfilled, namely, that (1) the classi- 
fication must be founded on an intelligible differentia which distinguishes 
those that are grouped together from others and (2) that differentia must 
have a rational relation to the object sought to be achieved by the Act. 

It is not possible to exhaust the circumstances or criteria which may 
afford a reasonable basis for classification in all cases. It depends on the 
object of the legislation in view and whatever has a reasonable relation 
to the object or purpose of the legislation is a reasonable basis for classi- 
fication of the persons or things coming under the purview of that enactment. 


Thus— 
(a) The basis of classification may be geographical.” 
(b) The classification may be according to difference in time.!? 


(c) The classification may be based on the difference in the nature 
9f the trade, calling or occupation, which is sought to be regulated by the 
legislation.?? É 
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The reasonableness of the basis of classification will be tested with 
reference to the object of the legislation. ‘Thus, it has been held that— 


(a) In offences relating to women, eg., adultery, women in India 
may be placed in a more favourable position, having regard to their social 
‘status and need for protection.?? 

(b) Trial by jury may be introduced only in some parts of the 
country, having regard to local circumstances.” 

(c) In a law of prohibition, it would not be unconstitutional to 
differentiate between civil and military personnel, or between foreign 
visitors and Indian citizens,—for they ere not similarly circumstanced from 
the standpoint of need for prohibition of consumption of liquor. 

(d) In a legislation imposing a ban on the slaughter of animals for 
the preservation and improvement of livestock, it is legitimate to classify 
animals into different categories according to their usefulness to society 
from different standpoints, e.g., usefulness for agriculture, yielding milk 
and the like? Thus, the Legislature may legitimately ban the slaughter 
of cows without prohibiting the slaughter of goats and sheep.?*a 

The guarantee of equal protection applies against substantive as well 
as procedural laws.** From the standpoint of the latter, it means that all 
iitigants, who are similarly situated, are able to avail themselves of the 
same procedural rights for relief and for defence, without discrimination 
Of course, if the differences are of a minor or unsubstantial character, 
which have not prejudiced the interests of the person or persons affected, 
there would not be a denial of equal protection. 

But a procedure different from that laid down by the ordinary law 
can be prescribed for a particular class of persons if the discrimination 
is based upon a reasonable classification having regard to the objective 
which the legislation has in view and the policy underlying it. ‘Thus, in 
a law which provides for the externment of undesirable persons who are 
likely to jeopardize the peace of the locality, it is not an unreasonable 
discrimination to provide that the suspected persons shall have no right to 
cross-examine the witnesses who depose against him, for the very object 
of the legislation which is an extraordinary one would be defeated if such 
a right were given to the suspected person.2® 

The burden of showing that a classification rests upon an arbitrary 
and not reasonable basis is upon the person who impeaches the law as 
2 violation of the guarantee of equal protection. Further, if any state of 
facts can be Feasonably conceived that would sustain the classification, the 
existence of that state of facts at the time the law was enacted must be 
assumed. But where the statute shows on the face of it that the Legisla- 
ture made no attempt at all to make a classification but singled оша раги- 
cular individual or class without having any difference peculiar to that 
individual or class, the presumption of reasonobleness in favour of the 
Legislature is instantly rebutted and the person challenging the n pu 
be called upon to adduce further or external evidence to discharge his onus, 
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in such a case, the Court is bound to invalidate the statute as violating the 
guarantee of equal protection. 

The guarantee of equal protection includes absence of any orbitrary 
discrimination by the laws themselves or in the matter of their admuinistra- 
tion Thus, even where a statute itself is not discriminatory, but the* 
public official entrusted with the duty of carrying it into operation applies 
it against an individual, not for the purposes of the Act but intentionally, 
for the purpose of injuring him, the latter may have that executive act 
annulled by the Court on the ground of contravention of the gurantee of 
equal protection. Of course, it is for the aggrieved individual to estab- 
lish beyond doubt that the law was applied against him by the public authority 
“with an evil eye and an unequal hand”.** 


Another aspect of the equality guaranteed by the Constitution is the 
prohibition against discrimination contained in Art. 15 of the Constitu- 
tion which runs thus: 

*(1) The State shall not discriminate against any citizen on grounds only of 

VN ШЕ religion, race caste, sex, place of birth or any of them. 
DR of E (2) No citizen shall on grounds only of religion, race, 
mination on grounds of caste, sex place of birth or any of them be subject to any 
тео, (805; caste век disability, liability, restriction or condition with regard 


or place of birth. 
to— 
(а) access to shops, public restaurants, hotels and places of public entertainment; 
or & 


(ф) the use of wells, tanks, bathing ghats, roads and places of public resort 
maintained wholly or partly out of State funds or dedicated to the use of 
general public. 

(3) Nothing in this article shall prevent the State from making any special provision 

for women and children. 

(4) Nothing in this article or in clause (2) of article 29 shall prevent the State 

from making any special provision for the advancement of any socially and educationally 
backward classes of citizens or for the Scheduled Caste and the Scheduled Tribes.” 


Tt will be seen that the scope of this Article is very wide. While 
the prohibition, in clause (1) is levelled against State action, the prohibition - 
in clause (2) is levelled against individuals as well. 

Clouse (1) says that any act of the State, whether political, civil or 
otherwise, shall not discriminate as between citizens on grounds only of 
religion, race, caste, sex, place of birth or any of them. 


The plain meaning of this prohibition is that no person of a parti- 
cular religion, caste, etc., shall be treated unfavourably by the State when 
compared with persons of other religions and caste merely on the ground 
that he belongs to that particular religion or caste etc. The significance 
of the word ‘only’ is that if there is any other ground or consideration for 
the differential treatment besides those prohibited by this Article, the 
discrimination will not be unconstitutional. ‘Thus, discrimination in 
favour of a particular sex will be permissible if the classification is the 
tesult of other considerations besides the fact that the person belongs to 
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ihat sex, e.g. physical or intellectual fitness for some work. ‘Thus, women 
may be considered to be better fitted for the job of a nurse while they may 
not be considered eligible for employment in heavy industries like a steel 
factory. Such discrimination, being based on a ground other than sex, 
would not be considered to be unconstitutional. 


Р But if a person is sought to be discriminated simply because he 
belongs to a particular community or race, he can get the State action 
annulled through a Court. While racial discrimination still persists as a 
malignant growth upon Western society, it speaks volumes to Indian 
achievement that a possible victim of racial discrimination in India can 
obtain relief from the highest Court of the land, direct by means of a 
‘petition for an appropriate writ, and, yet, no such complaint has come 
before the Courts. As already stated, in regard, to the public places speci- 
fied in Clause (2), the protection is available even against discriminatory 
acts by private individuals. 

Clause (2) provides that so far as places of public entertainment are 
concerned, no person shall be subjected to discrimination on the grounds 
only of religion, race, caste, sex, place of birth or any them; whether such 
Ciscrimination is the result of an act of the State or of any other indivi- 
dual. Even wells, tanks, bathing ghats, roads, and places of public resort 
which are owned by private individuals are subject to this prohibition pro- 
vided they are maintained wholly or partly out of State funds or they have 
been dedicated to the use of the general public. 

The above prohibitions against discrimination, however, would not 
preclude the State from— 

(a), making special provision for women and children; 

(b) making special provision for the advancement of any socially 
and educationally backward classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes. 

These exceptional classes of people require special protection and hence 
any legislation which is necessary for the making of special provisions for 
persons of these classes, would not be held to be unconstitutional. ‘Thus, 
it has been held that Sec. 497 of the Indian Penal Code, which says that 
in an offence of adultery though the man is punishable for adultery, the 
woman is not punishable as an abettor, is not unconstitutional, because 
such immunity is necessary for the protection of women in view of their 
existing position in Indian society. 

Similarly, though discrimination on the ground of caste only is pro- 
hibited by cl. (1) of the Article, it would be permissible under cl. (4) for 
the State to reserve seats for the members of the backward classes or of the 
Scheduled Castes or Tribes?’ or to grant them fee concessions, in public 
educational institutions. 

It should be noted in this connection, that cl. (4) was inserted into 
Art. 15 by the Constitution (First Amendment Act), 1951, in order to 
counteract the decision of the Supreme Court in State of Madras у. Cham- 
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pakam.^ In that case, it was held that the Madras Communal С. O. was 
ulira vires inasmuch as it distributed seats in State educational institutions 
amongst communities according to a certain proportion per community, It 
was observed that Art. 29 (2) is not controlled by Art. 14 and that the 
Constitution does not intend to protect the interests of the backward classes 
in the matter of admission to educational institutions. 


Cl. (4) was added to Art. 15 by the Constitution (Frist Amendment) 
Act, 1951, to bring Arts. 15 and 29 in line with Arts. 16 (4), 46 and 
340, and to make it constitutional for the State to neserve seats back- 
ward classes of citizens, and the Scheduled Castes and Tribes in public 
educational institution, 


As a corollary from the general assurance of absence of discrimination 
EOE а DG by the State on grounds only of religion, (tape 
nity in matters of pub- caste, sex, or place of birth [Art. 15], the Cons- 
lic employment. titution guarantees equality of opportunity in 
matters of public employment. Art. 16 says that 
"(1) There shall be equality of opportunity for all citizens in matters relating to 
employment or appointment to any office under the State. 
(2) No citizen shall, оп grounds only of religion, Tace, caste, sex, descent, place 
of birth or any of them, be ineligible for any office under the State." 


Thus, a person cannot be excluded from a State service merely because 
he is a Brahmin, even though this result is reached by reason of a distribu- 
ton of posts amongst communities according to a ratio or quota." ‘This 
equality is to be observed by the State not only in the matter of appoint- 
ments to the public services, but also in the matter of any other public 
employment, where the relationship of master and servant exists between 
the State and the employee." It only bars discrimination not only in the 
matter of initial appointment but also of promotion and termination of 
the service itself.?'a 


This right is a safeguard not only against communal discrimination, 
but also against local discrimination or even against discrimination against 
the weaker sex. TAPPA 


The only exceptions to the above rule of equality are— 

(a) Residence within the State may be laid down by Parliament as 
a condition for particular classes of employment or appointment under any 
State or other local authority [Art. 16 (3)]. | 


By virtue of this power, Parliament has enacted the Public Employ- 
ment (Recruitment as to Residence) Act, 1957, empowering the govern- 
ment of India to prescribe residence as a condition for employment in 
certain posts and services in the State of Andhra Piadesh and in the 
Union Territories of Himachal Pradesh, Manipur and Tripura. As regards 
the rest of the territory of India, this Act has invalidated all existing local 
restrictions, so that nobody can be excluded from a public employment 
in a State or Territory (other than those just mentioned) on the ground 
that he does not reside therein. 
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(0) The State may reserve any post or oppointment in favour of any 
backward class of citizens who, in the opinion of the State, are not 
adequately represented in the services under that State [Art. 16 (4)]. 

(с) Offices connected with a religious or denominational institution 
may be reserved for members professing the particular religion or belong- 
ing to the particular denomination to which the institution relates 
[Art. 16 (5)]. 

(d) The claims of the members of the Scheduled Castes and Scheduled 
Tribes shall be taken into consideration in the matter of appointment to 
services and posts under the Union and the States, as far as may be 
consistent with the maintenance of efficiency of the administrttion 
[Art. 335]. 


There was another exception in the original Constitution, namely, the 
pre-Constitution arrangement for reservation of certain posts for the Anglo- 
Indians, which was continued for a period of 10 years after the commence- 
ment for the Constitution [Art. 336]. This exception has ceased to exist 
from 25th January, 1960, on the expiry of the ten-year period. 


It is to be noted carefully that the prohibition against discrimination 
in the matter of public employment is attracted where the discrimination is 
based only on either grounds enumerated, namely, religion, race, caste, sex, 
descent, place of birth or residence. It does not prevent the State, like other 
employers, to pick and choose from a number of candidates, either for ap- 
pointment or for promotion, on grounds of efficiency, discipline and the 
like. Tt is also to be noted that though reservation in favour of backward 
classes is permissible under cl. (4) of Art. 16, no such reservation is 
possible in favour of women; nor is any other discrimination in favour 
of women possible, e.g., relaxation of rules of recruitment or standard of 
qualifications or the like. 


For the furtherance of social equality, the Constitution provides for 
the abolition of the evil of ‘untouchability’ and the prohibition of conferring 
titles by the State. f 

Art. 17 of the Constitution says— 


“Untouchability” is abolished and its practice in any form is forbidden. The 
Abolition of Untouch- enforcement of any disability arising out of ‘untouchability’ 
ability. !![T shall be an offence punishable in accordance with law.” 


Parliament is authorised to make a law prescribing the punishment 
for this offence [Art. 35], and, in exercise of this power, Parliament has 
enacted the Untouchability (Offences) Act, 1955. 

The word ‘untouchability’ has not, however, been defined either in 
the Constitution or in the above Act. It has been assumed that the word 
has a well-known connotation —primarily referring to any social practice 
which looks down upon certain depressed classes solely on account of their 
birth and disables them from having any kind of intercourse with people 
belonging to the so-called higher clusses or castes. The Act, however, 
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declares certain acts as offences, when done оп the ground of ‘untouchability’, 
and prescribes the punishments therefor, e.g., : 

(a) refusing admission to any person to public institutions, such as 
hospital, dispensary, educational institution ; 

(b) preventing any person from worshipping or offering prayers in 
any place of public worship; 

(c) subjecting any person to any disability with regard to access to 
any shop, public restaurant, hotel or public entertainment or with regard to 
the use of any reservoir, tap or other source of water, road, cremation 
ground or the like. 

If a member of a Scheduled Caste is subjected to any such disability 
or discrimination, the Court shall presume, unless the contrary is proved, 
that such act was committed on the ground of ‘untouchability’. In other 
words, in such cases, there will be a statutory presumption of an offence 
having been committed under this Act. 

The prohibition of Untouchability in the Constitution has thus been 
given a realistic and effective shape by this Act. 

“Title is something that hangs to one's name, as an appendage. During 

RM ў the British rule, there was a complaint from the 
ешршш; nationalists that the power to confer titles was 
being abused by the Government for imperialistic purposes and for corrupt- 
ing public life. The Constitution seeks to prevent such abuse by pro- 
hibiting the State from conferring any title at all. 


“No title, not being a military or academic distinction shall be conferred by the 
State.” [Ат 18]. 


It is to be noted that— 

(a) Тһе ban operates only against the State. It does not prevent 
other public institutions such as Universities to confer titles or honours by 
way of honouring their leaders or men of merit. 


(b) The State is not debarred from awarding military or academic 
distinctions, even though they may be used as titles. 

(c) 'The State is not prevented from conferring any distinction or 
award, sav; for social service, which cannot be used as а 1112, that is, as 
an appendage to one’s name. Thus, the award of Bharat Raina or Padma 
Vibhushan cannot be used by the recipient as a title and does not, accord- 
ingly, come within the constitutional prohibition. 

In 1954, the Government of India introduced decorations (in the form 
of medals) of four categories, namely, Bharat Ratna, Padma Vibhushan, 
Padma Bhushan and Padma Shri. While the Bharat Ratna shall be 
awarded for “exceptional services towards the advancement of Art, 
Literature and Science, and in recognition of public service of the higher 
order”, the others shall be awarded for “distinguished public service in any 
field, including service rendered by Government servants”, in order of the 
degree of the merit of their service. Even within the decoration of Padma 
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Vibhushan, there are three categories,—' Pahela Varg’, ‘Dusra Varg and 
‘Tisra Varg’ i.e., of the first, second and third order. 


Though the foregoing awards are mere decorations and not intended 
to be used as appendages to the names of the persons to whom they are 
awarded, there has been a vehement criticism from some quarters that 
the introduction of these awards violates Article 18. The critics point out 
that even though they may not be used as titles, the decorations tend to 
inake distinctions according to rank contrary to the Preamble which promises 
‘equality of status’. The critics gain strength on this point from the fact 
ibat the decoration are divided into several classes, superior and inferior, 
and that holders of the Bharat Raina have been assigned a place in the 
‘Warrant of Precedence’ (9th place, ic, just below the Cabinet Ministers 
of the Union), which is usually meant for indicating the rank of the 
different dignitaries and high officials of the State, in the interests of disci- 
pline in the administration. ‘The result is the creation of a rank of persons 
on the basis of Government recognition, in the same way as the conferment 
of nobility would have. The evil apprehended by the critics is not confined 
to private persons but has been extended to public servants, so that there 
might be a similar scramble for such decoration as there was for a 
Knighthood or the title of Rai Bahadur or the like, during the imperialistic 
regime. It is also urged by the critics that while the Constitution itself 
does not admit of any exception other than on the ground of military or 
wcademic distinction [Art. 18 (1)], recognition of ‘public service in any 
field, including service rendered by Government service’ offends against 
the spirit of democracy that underlies Art. 18 and the other provisions of 
the Constitution. Such recognition, they urge, should be left to the 
spontaneous expression of appreciation or gratitude of the people themselves, 
rather than of a party government,—for men of outstanding service, stich as 
‘Mahatma’ Gandhi, ‘Netaji? Subhas or ‘Deshbandhu’ Chittaranjan. Accord- 
ing to some, it constitutes a direct violation of Art. 18 which, on its proper 
interpretation, prohibits not only the award of title but also the award of 
any ‘distinction’ other than ‘military or academic distinction’, by the State. 
The word ‘distinction’ in the Article is an exception to the word ‘title’, So 
interpreted, a title cannot be conferred on any ground whatsoever, but a 
distinction can be awarded,—only on the grounds of military and academic 


merit. 

Another criticism, which seems to be legitimate, is that there is no 
sanction, either in the Constitution or ia any existing law, against a recipient 
ch decoration appending it to his name and, thus, using it as a title. 
ously inconsistent with the prohibition contained in 
{ made an offence either by the Constitution or by 
ng that the British Publishers of a 
h a decoration to the name of the 


of any st 
Any such use is obvi 
Art. 18 (1) but it is no 
any law. It is, therefore, not surprisi 
well-known Lecture have appended suc 
Lecturer, in the same manner as if it were a knighthood. 

Apart from the rights flowing from the above prohibitions, certain 
positive rights are conferred by the Constitution in order to promote the 
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ideal of liberty held out by the Preamble. The foremost amongst these are 
the seven fundamental rights in the nature of ‘freedoms’ which are 
guaranteed to the citizens by the Constitution of India [Art. 19]. These 
are— 1. Freedom of speech and expression. 2. 
Freedom of assembly. 3. Freedom of association. 
4. Freedom of movement. 5. Freedom of residence and settlement. 6. 
Freedom of property. 7. Freedom of profession, occupation, trade or 
business. 

Since Art. 19 forms the core of our Chapter on Fundamental Rights, 
it is essential for the reader to be familiar with the text of this Article, as 
it stands amended. 


The seven freedoms. 


“19, (1) All citizens shall have the right— 


(a) to freedom of speech and expression; 

(b) to assemble peaceably and without arms; 

(c) to form associations or unions ; 

(d) to move freely throught the territory of India ; 

(e) to reside and settle in any part of the territory of India ; 

(f) to acquire, hold and dispose of property ; and 

(g) to practise any profession, or to сгтту on any occupation, trade or business, 


(2) Nothing in sub-clause (a) of clause (1) shall affect the operation of any existing 
law or prevent the State from making any law in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by the said sub-clause in the interests 
of the sovereignty and integrity of India, the security of the State, friendly relations 
with foreign States, public order, decency or morality, or in relation to contempt of 
court defamation or incitement to an offence. 


(3) Nothing in sub-clause (b) if the said clause shall affect the operation of any 
existing law so far as it imposes, or prevent the State from making any law imposing, 
їп the interests of the sovereignty and integrity of India or public order, reasonable 
restrictions on the exercise of the right conferred by the said sub-clause, 


(4) Nothing in sub-clause (c) of the said clause shall affect the operation of any 
existing law in so far as it imposes or prevent the State from making any law imposing, 
in the interests of the sovereignty or integrity of India or public order of morality, 
reasonable restrictions on the exercise of the right conferred by the said sub-clause. 


(Б) Nothing in sub-clause (4). (е) and (f) of the said clause shall affect the 
operation of any existing law in so far as it imposes, or prevent the State from making 
any law imposing, reasonable restrictions on the exercise of any of the rights conferred 
by the said sub-clauses either in the interests of the general public or for the protection 
of the interests of any Scheduled Tribe. 


(6) Nothing in sub-clause (g) of the said clause shall affect the operation of any 
existing law in so far as it imposes or prevent the State from making any law imposing, 
їп the interests of the general public, reasonable restrictions on the exercise of the 
right conferred by the said sub-clause, and in particular, nothing in the said sub-clause, 
shall affect the operation of any existing law {п so far as it relates to or prevent the 
State from making any law rela.ing to,— 

(i) the professional or technical qualifications necessary for practising any 
profession or carrying on any occupation, trade or business, or 

(ii) the carrying on by the State, от by a corporation owned or controlled by 
the State of any trade, business, industry or service, whether to the 
exclusion, complete or partial of citizens or otherwise.” 
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Absolute individual rights cannot be guaranteed by any modern State. 
ieee a The guarantee of each of the above rights is, there- 
бес fore, limited by our Constitution itself by confer- 
| ring upon the ‘State’ a power to impose by its 
laws reasonable restrictions as may be necessary in the larger interests of 
the community. The ‘State’, in this context, includes not only the legisla- 
tive authorities of the Union and the States but also other local autho- 
rities, e.g, municipalities, Union Boards, etc, under the control of the 
Government of India. So, ali of these authorities may impose reasonable 
restrictions upon the above freedoms. ‘I‘hus— 


(i) The Constitution güarantees freedom of speech and expression. 
But this freedom is subject to reasonable restrictions imposed by the State 
relating to (а) defamation; (b) contempt of court; (с) decency or morality ; 
(d) security of the State; (e) friendly relation with foreign States; (f) 
incitement to an offence; (у) public order; (A) maintenance of the 
sovereignty and integrity of India,**a 

So freedom of speech and expression will confer upon an indivi- 
dual a licence to commit illegal or iminoral acts or to incite others to over- 
throw the established government by force or unlawful means. 


(ii) Similarly, the freedom of assembly is subject to the qualification 
that the assembly must be peaceable and without arms and subject to such 
reasonable restrictions as may be imposed by the ‘State’ in the interests of 
public order, In other words, the right of meeting or assembly shall not 
be liable to be abused so as to create public disorder or a breach of the peace, 
or to prejudice the sovereignty or integrity of India. 

(iii) Again, all citizens have the right to form associations or unions, 
but subject to reasonable restrictions imposed by the State in the interests 
of public order or morality. Thus, this freedom will not entitle any group 
of individuals to enter into a criminal conspiracy or to form any associa- 
tion dangerous to the public peace or to make illegal strikes or to commit 
a public disorder, or to undermine the sovereignty or integrity of India. 

(iv) Similarly, though every citizen shall have the right to move freely 
throughout the territory of India or to reside and settle in any part of the 
country—this right shall be subject to restrictions imposed by the State 
in the interests of the general public or for the protection of any Scheduled 


Tribe. 

(v) The Constitution recognises the right of private property, i.e., the 
tight of every individual to acquire, hold and dispose of property as his 
own. But this right, too, is subject to reasonable restrictions imposed by 
the State in the interests of the general public or for the protection of 


Scheduled ‘Tribes. 
(vi) Again, every citizen has the right to practise any profession or 


y occupation, trade or business, but subject to reasonable 


to carry on an ‹ 
їс апа 


restrictions imposed by the State in the interests of the general publ 
subject to any law laying down qualifications for carrying on any profes- 
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sion or technical occupation, or enabling the State itself to carry on any 
trade or business to the exclusion of the citizens. 


As pointed out earlier (р. 64, anie), one of the striking features of the 
provisions relating to Fundamental Rights in our 
EUM for judicial re Constitution is that the very declaration of the major 
Fundamental Rights is attended with certain limita- 
tions specifid by the Constitution itself. In the United States the Bill of 
Rights itself does not contain any such limitations to the rights of the 
individuals guaranteed thereby, but in the enforcement of those rights the 
courts had to invent doctrines like that of ‘Police Power of the State’ to 
impose limitations on the rights of the individual in the interests of the 
community at large. In Art. 19 of cur Constitution, on the other hand, 
there is a distinct clause attached to each of the rights declared, containing 
the limitations or restrictions which may be imposed by the State on the 
exercise of each of the rights so guaranteed. For example, while the freedom 
of speech and expression is guaranteed, an individual cannot use this free- 
dom to defame another which constitutes an offence under the law. A law 
which may be made by the State under any of the specified grounds, such 
as public order, defamation, contempt of court, cannot be challenged as 
unconstitutional or inconsistent with the guarantee of freedom of expression 
except where the restrictions imposed by the law can be held to be “unreason- 
able” by a court of law. 

That is how the competing interests of individual liberty and of public 
welfare have been sought to be reconciled by the framers of our constitu- 
tion. As Mukherjea J, explained in the leading case of Gopalan v. State 
cf Madras"— 

“There cannot be any such thing as absolute or uncontrolled liberty wholly freed 
from restraint for that would lead to anarchy and disorder. The possession and 
enjoyment of all rights....are subject to such reasonable conditions as may be deemed 
to the governing authority of the country to be essential to the safety, health, peace 
general order and morals of the community. The question therefore, arises in each 
case of adjusting the conflicting interests oi the individual and of the society...... 
Ordinarily every man has the liberty to order his life as he pleases, to say what be 
will to go where he will. to follow any trade, occupation or calling at his pleasure and 
to do any other thing which he can lawfully do without let or hindrance by any 
other person. On the other hand, for the very protection of these liberties the 
society must arm itself with certain powers. What the Constitution, therefore, attempts 
to do in declaring the rights of the people is to sttike a balance between individual 
liberty and social security Art. 19 of the Constitution gives a list of individual liberties 
znd prescribes in the various clauses the restraints that may be placed upon them 
by law so that may not conflict with public welfare or general morality”. 

It is by way of the interpretation of the word ‘reasonable’ that the court 
comes into the field, and in each case when an individual complains to the 
court that his Fundamental Right has been infringed by the operation of a 
law, or an executive order issued under a law, the court has got to determine 
whether the restriction imposed by the law is reasonable and if it is held 
to be unreasonable in the opinion of the court, the court will declare the 
law to be unconstitutional and void.*?b 
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The expression ‘reasonable restriction’ seeks to strike a balance between 
Ше freedom guaranteed by апу of the sub-clauses of Art. 19 (1) and the 
social control permitted by any of the exception clauses (2) to (6). It 
is to be seen, therefore, what criteria or tests have been laid down by the 
Supreme Court for determining whether the restriction is reasonable or 
not. The Supreme Court has said c that a restriction is reasonable only 
when there is a proper balance between the rights of the individual and 
those of the society. 


The test of reasonableness should, therefore, be applied to each indivi- 
dual statute impugned and no abstract or general pattern of reasonableness 
can be laid down as applicable to all cases. The nature of the right alleged 
to have been infringed, the underlying purpose of the restrictions imposed, 
the extent and urgency of the evil sought to be remedied thereby, the dis- 
froportion of the imposition, the prevailing conditions at the time, should 
all enter into the judicial verdict. "Thus, the formula of subjective satisfac- 
tion of the Government and its officers with an advisory Board to review 
the materials on which the Government seeks to override a basic free- 
dom guaranteed to the citizen, may be viewed as reasonable only in very 
exceptional circumstances (e.g, in a law providing internment or extern- 
ment for the security of the State), and within the narrowest limits, and 
not to curtail a right such as the freedom of association, in the absence of any 
emergent or extraordinary circumstances.** 

All the attendant circumstances must be taken into consideration and 
ome cannot dissociate the actual contents of the restrictions from the man- 
ner of their imposition or the mode of putting them into practice.” à 

It follows, therefore, that the question of reasonableness should be 
determined from both the substantive and procedural standpoints. Hence,— 

(a) In order to be reasonable, the restriction imposed must have a 
reasonable relation to the collective object which the legislation seeks to 
achieve and must not go in excess of that object, or, in other words, the 
restriction must not be greater than the mischief to be prevented. “Legisla- 
tion which arbitrarily or excessively invades the right cannot be said to 
contain the quality of reasonableness,” Thus ,— 

The object of an Act was “to provide measures for the supply of 
adequate labour for agricultural purposes in bidi manufacturing areas.” 
But the order of the Deputy Commissioner made thereunder forbade all 
persons residing in certain villages from engaging in the manufacture 
cf bidis during the agricultural season. The Supreme Court invalidated 
the order on the ground that it imposed an unreasonable restriction upon 
the freedom of business [Art. 19 (1) (g)] of those engaged in the manu- 


facture of bidis because— m 

Тһе object of the Act could be achieved by legislation restraining the 
employment of agricultural labour in the manufacture of bidis during the 
agricultural season or by regulating hours of work on the business of making 
bidis. A total prohibition of the manufacture imposes ап unreasonable and 


excessive restriction on the lawful occupation of manufacturing bidis.® 


11 
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(b) While the foregoing aspect may be said to be the substantive 
aspect of reasonableness, there is another aspect, viz., the procedural 
aspect,—relating to the manner in which the restrictions have been imposed. 
"That is to say, in order to be reasonable, not only the restriction must not 
be excessive, the procedure or manner of imposition of the restriction must 
also be fair and just. In order to determine whether the restrictions imposed 
by a law are procedurally reasonable, ihe court must take into consideration 
all the attendant circumstances such as the manner of its imposition, the 
mode of putting it into practice. Broadly speaking, a restriction is unreason- 
able if it violates the principles of natural justice; for example, if it seeks 
20 curtail the right of association or the freedom of property or business 
of a cilizen without giving him am opportunity to be heard." It has also 
been laid down that in the absence of extraordinary circumstances it would 
be unrcasonable to make the exercise of a fundamental right depend on the 
subjective satisfaction of the Executive.** 

There is no specific provision in our Constitution guaranteeing the 
freedom of the press because freedom of the press 
кеши шерне А dE ia T wider freedom of 'expression' 
which is guaranteed by Art. 19 (1) (a). Freedom of expression means 
the freedom to express not only one's own views but also the views of 
uthers and, by amy means, including printing. But since the freedom of 
expression is not an absolute freedom and is subject to the limitations 
contained in clause (2) of Art. 19, laws may be passed by the State impos- 
ing reasonable restrictions on the freedom of the press in the interests of 
the security of the State, the sovereignty and integrity of India, friendly 
relations with foreign States, public order, decency or morality, or for the 
prevention of contempt of court, defamation or incitement to an offence. 
On the other hand, the Press, as such, has no special privileges in 
India. From the fact that the measure of the freedom of the Press is the 
* same as that of an ordinary citizen under Art. 19 (1) (a), several proposi- 
tions emerge**— 
I. The Press is not immune from— 
(a) the ordinary forms of taxation; 
(b) the application of the general laws relating to industrial relations ; 
(c) the regulation of the conditions of service of the employees. 


II. But in view of the gurantee of freedom of expression, it would 
not be legitimate for the State— 

(a) to subject the Press to laws which take away or abridge the 
freedom of expression or which would curtail circulation and 
thereby narrow the scope of dissemination of information or 
fetter its freedom to choose its means of exercising the right 
or would undermine its independence by driving it to seek 
Government aid; 

(b) to single out the Press for laying upon it excessive and pro- 
hibitive burdens which would restrict the circulation, impose 
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a penalty on its right to choose the instruments for its exercise 
or to seek an alternative media; 


(c) to impose a specific tax upon the Press deliberately calculated 
to limit the circulation of information. 


Though there is, at present, no Central Act specially directed against 
the freedom of the press, there are Acts in the States imposing restrictions 
upon the freedom of printing or of circulation, in the interests of public 
order, maintenance of communal harmony or the like. When the con- 
stitutionality of such an enactment is challenged, the Court has to test 
it by the standard of substantive and procedural reasonableness, as explained 
earlier. An enactment of this nature, the Punjab Special Powers (Press) 
Act, 1956,.сате up before the Supreme Court in Virendra v. State of 
Punjab? and the Court annulled one of its provisions, while upholding 
another, on the following grounds: 


A law which empowers the Government to prohibit, for a temporary 
period, the entry of literature of a specified class, likely to cause communal 
disharmony would not be held to be unreasonable, if it complies with the 
procedural requirements of natural justice. But it would be unreasonable 
if it empowered the State Government to prohibit the bringing into the 
State any newspaper, on its being satisfied that such action was necessary 
for the maintenance of communal harmony or public order, inasmuch as it 
placed the whole matter at the subjective satisfaction of the State Govern- 
ment without even providing for a right of representation to the party 
affected. Mes ЫБ Laat peta Lan 


Censorship of the press, again, is not specially prohibited by any pro- 

5 vision of the Constitution. Like other restrictions, 

бзш therefore, its constitutionality has to be judged by 
the test of ‘reasonableness’ within the meaning of cl. (2).% 


Soon after the commencement of the Constitution and prior to the 
insertion of the word ‘reasonable’ in cl. (2), the question of validity of 
censorship came up before our Supreme Court, in the case of Brij Bhusan 
v. State of Dellhi.° 

The facts of this case were as follows: 

S, 7 (1) (c) of the East Punjab Public Safety Act, 1049, provided that "the 
Provincial Government. .. .1. „И satisfied that such action is necessary for preventing or 
combating any activity prejudicial to the public safety or the maintenance of public 
order may фу order in writing addressed to a printer publisher, editor require that 
any EU relating to a particular subject or class of subjects shall before publication 
be submitted for scrutiny”. Similar provisions of the Madras Maintenance of Public 
Order Act, 1949 were challenged in the allied case of Ramesh Thappar у. State of 
Madras p 

The majority of the Court had no difficulty in holding that the imposition 
of pre-censorship on a journal was an obvious restriction upon the freedom 
of speech and expression guaranteed by cl. ( 1) (a) of Art. 19, ES не 
‘public safety’ or ‘public order’ was not covered by the expression ‘security 
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of the State’, and the impugned law was not, therefore, saved by cl. (2) 
as in then stood. 

Since this decision,“ cl. (2) has been amended by the Constitution (First 
amendment) Act, 1951, inserting ‘public order’ in cl. ( 2). Hence, the ground 
xelied upon by the majority in the cases of Ramesh Thappar*" and Brij 
Bhusan“ is no longer available. ‘The word ‘reasonable’ was also inserted in 
cl. (2) by the same amendment. The result of this twofold amendment is 
that if censorship is imposed in the interests of public order, it cannot at 
ence he held to be unconstitutional as a fetter upon the freedom of circula- 
tion but its ‘reasonableness’ has to be determined with reference to the circum- 
stances of its imposition. In this sense, the introduction of the word 
‘reasonable’ has not been an unmixed blessing. 


For, censorship of the press, in times of peace, is something unimagin- 
able either in England or in the United States in modern times. But under 
our Constitution, the Supreme Court decision in Virendra у. State of 
Punjab? suggests that even at a time of peace, censorship may be valid if it 
is subjected to reasonable safeguards, both from the substantive and proce- 
dural standpoints, but not otherwise. "The provisions before the Court^? were 
secs. 2 and 3 of the Punjab Special Powers (Press) Act, 1956, which were 
similar to that in sec. 7 (1) (c) of the East Punjab Public Safety Act, 
1949 (which had been impugned in Brij Bhusan’s сазе), except that in 
the Act of 1956 what was authorised was even more drastic than precensor- 
ship, viz.,—a total prohibition. "The Court held that sec. 2, which provided 
for a right of representation against the order of the authority and limited 
the power to a specified period and as to publications of a specified class was 
valid; but sec. 3, which had no such safeguards, constituted an unreasonable 
restriction. Be wE | 


It would, therefore, follow that a provision for pre-censorship for а 
Emited period in emergent circumstances and subject to procedural safe- 
guards, e.g., as in sec, 144 of the Criminal Procedure Code, is valid? Tf, 
however, it is left to the absolute discretion™ of the executive authority, it 
must be held to be unreasonable. 


Protection in respect of Art. 20 guarantees protection in certain respects 
conviction for offences. against conviction for offences, by prchibiting— 
(a) Retroactive criminal legislation, commonly known as ex post facto 
legislation. 
(b) Double jeopardy or punishment for the same offence more than 
once. 


(c) Compulsion to give self-incriminating evidence. 
on $ A. The provision against ex post facto legisla- 
E d ** tion is contained in clause (1) of Art. 20 of our 
Constitution which runs as follows— 


“No person shall be convicted by any offence except for violation of law in force 
at the time of the commission of the act charged as an offence, nor be subjected to a 
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penalty greater than that which might have been inflicted under the law in force at 
the time of the commission of the offence”. 


This is a limitation upon the law-making power of the Legislatures 
in India. A law is said to be prospective when it affects acts done or 
omissions made after the law comes into effect. The majority of laws are 
prospective in their operation, But sometimes the Legislature may give 
retrospective effect to a law, that is to say, to bring within the operation of 
the law, not only future acts and omissions but also acts or omissions com- 
mitted even prior to the enactment of the law in question, Though ordinarily 
a Legislature can enact prospective as well as retrospective laws, according 
to the present clause a Legislature shall not be competent to make a criminal 
law retrospective so as to provide that a person may be convicted for an 
act which was not an offence under the law which was in force at the time 
of commission of that act nor to subject an accused to a penalty greater 
than that which might have been inflicted under the law in force at the 
time of the commission of the offence. In other words, when the Legislature 
declares an act to be an offence or provides a penalty for an offence, it 
cannot rake the law retrospective so as to prejudicially affect the persons 
who have committed such acts prior to the enactment of the law. 


The Supreme Court case in Kedar Nath v. State of West Bengal" 
illustrates the prohibition contained in this clause and the effects thereof 
on a judicial trial. A was charged under the Prevention of Corruption 
Act, 1947 for an offence which was committed in 1947. The punishment 
prescribed by that Act was “imprisonment or fine or both". During the 
pendency of the trial, in 1949, the West Bengal Criminal Law Amendment 
Act was passed which authorised, for the same offence, the imposition 
of an additional fine ‘equivalent to the amount of money or value of other 
property found to have been procured by the offender by means of the 
offence’. A was convicted (after the commencement of the Constitution) ; 
and, in addition to imprisonment and the ordinary fine under the Prevention 
of Corruption Act, he was sentenced to an additional fine of Rs. 47,000 
under the Criminal Law Amendment Act, on account of the money procured 
by him by means of the offence. Held, the imposition of the additional 
fine contravened Art. 20 (1) and the sentence of fine to the extent of 
Rs. 47,000 was accordingly set aside. 


B. The prohibition against double jeopardy is 
Immunity from double contained in clause (2) of Art. 20 which runs 
punishment. ae 
“No person shall be prosecuted and punished for the same offence more than once.” 
jeopardy’ is one of American law and is not 
Nevertheless, clause (2) of Art. 20, in effect, 
lays down a similar principle. As has been laid down by the Supreme 
Court in Venkataraman v. Union. of India, Art. 20 (2) refers to judicial 
punishment and gives immunity to a person from being prosecuted and 
punished for the same offence more than once. In other words, if a person 


The expression ‘double 
used in our Constitution. 
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has been prosecuted and punished in a previous proceeding for an offence, 
he cannot be prosecuted and punished for the same offence again in a 
subsequent proceeding. If any law provides for such double punishment, 
such law would be void. ‘The Article, however, does not give immunity 
irom proceedings other than proceedings before a court of law or a judicial 
tribunal. Hence, a Government servant who has been punished for an 
offence in a court of law may yet be subjected to departmental proceedings 


for the same offence, or conversely. 
т ШЕ кюр C. The immunity from self-incrimination is 
to c evidence against conferred by clause (3) of Art. 20 which says— 


“No person accused of any offence shall be compelled to be a witness against himself.” 


The scope of this immunity has, prima facie, been widened by our 
Supreme Court by interpreting the word ‘witness’ to comprise both oral 
and documentary evidence, so that no person can be compelled to furnish 
any Rind of evidence which is reasonably likely to support a prosecution 
against him. Such evidence must, however, be in the nature of a com- 
munication. The prohibition is not attracted where any object or docu- 
ment is searched and seized from the possession of the accused. For the 
same reason, the Clause does not bar the medical examination of the acctised 
or obtaining the thumb-impression or specimen signature from him.*°@ 


Secondly, the immunity does not extend to civil proceedings or other 
than criminal proceedings. It has also been explained by the Supreme 
Court“ that in order to claim the immunity from being compelled to make 
a self-incriminating statement, it must appear that a formal accusation has 
been made against the person at the time when he is asked to make the 
incriminating statement. He cannot claim the immunity in some general 
inquiry or investipation on the ground that his statement may at some 
later stage lead to an accusation. 


Freedom of person or personal liberty is sought to be ensured by 
zo е bud ому Constitution by means of a two-fold CUN Gp 
namely,— | FERE 
(a) By providing that no person can be deprived of his liberty except 
according to law [Art. 21] ; i 
(b) By laying down certain specific safeguards against arbitrary arrest 
or detention [Art. 22]. 


Protection of life and n o 26 
personal liberty. A. Art. 21 of our Constitution provides tha 
“no person shall be deprived of his life or personal liberty except according to 
the procedure established by law.” 


This Article reminds us of one of the famous clauses of the Magna 
Carta: 

“No man shall be taken or imprisoned, disseized or outlawed, or exiled, or in 
any way destroyed save....by the law of the land,” 


Tt means that no member of the Executive shall be entitled to interfere 


TEGO 


FUNDAMENTAL, RIGHTS 87 


with the liberty of a citizen unless he can support his action by some pro- 
vision of law. In short, no man can be subjected to any physical coercion 
that does not admit of legal justification. When, therefore, the State or any 
of its agents deprives an individual of his personal liberty, such action can 
be justified only if there is a law to support such action and the procedure 
prescribed by such law have been “strictly and scrupulously’** observed. 


Again, as under the English Constitution, personal freedom is secured 
by the Indian Constitution by the judicial writ of habeas corpus [Arts. 32 
end 226] by means of which an arrested person may have himself brought 
before the Court and have the ground of his imprisonment examined, and 
regain his freedom if the Court finds that there is no legal justification for 
his imprisonment. ‘The Court will also set the prisoner free where there 
1s a law authorising the deprivation of liberty of a person but there has 
been no strict compliance with the conditions imposed by the law. ‘The 
Supreme Court has more than once observed that “those who feel called 
upon to deprive other persons of their personal liberty in the discharge 
of what they conceive to be their duty, must strictly and scrupulously 
observe the forms and rules of the law”.** 

But in no country can there be any absolute freedom of the individual. 
The principle underlying the English Constitution is that it is the people’s 
representatives, assembled in Parliament, who shall determine how far the 
rights of the individuals should go and how far they should be curtailed 
in the collective interests or for the security of the State itself, according 
to exigencies of the time, This is the theory adopted by the Constitution 
of India when it says that life and personal liberty is subject to “the pro- 
cedure established by law.” Thus, Art. 21 is not intended to be a limita- 
tion upon the powers of the Legislature. It only safeguards the indivi- 
dual against arbitrary or illegal action on the part of the Executive. 

‘There is no guarantee in Our Constitution against arbitrary legislation 
encroaching upon personal liberty. Hence, if a competent Legislature 
makes a law providing that a person may be deprived of his liberty in 
certain circumstances and in a certain manner, the validity of the law can- 
not be challenged in a court of law on the ground that the law is unreason- 
able, unfair or unjust. Under the ‘Due Process’ Clause of the American 
Constitution (Sth & 14th Amendments), the Court has assumed the power 
of declaring unconstitutional any law which deprives a person of his liberty 
otherwise than in accordance with the Court’s notions of ‘due process’, 
that is, reasonableness and fairness. In England, this is not possible inas- 
much as Courts have no power to invalidate a law made by Parliament. 
In the result, personal liberty is, in England, “a liberty confined and con- 
trolled by law”. It exists only so far as it is not taken away or limited by 
laws made by the representatives of the people. In Gopalan v. State of 
Madras? the majority of our Supreme Court propounded the view—a 
view reiterated in all subsequent cases,—that by adopting the expression 
*procedure established by law', Art. 21 of our Constitution has embodied 
tbe English concept of personal liberty in preference to that of American 
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‘Due Process’, even though, according to the minority, the result of such 
interpretation was to throw "the most important fundamental right to life 
and personal liberty" “at the mercy of legislative majorities.” The result, 
according to the majority, is due to the difference in the basic approach, 
namely, that— 

“Although our Constitution has imposed some limitations on the legislative autho- 
rities yet subject to and outside such limitations our Constitution has left our Parliament 
and the State legislatures supreme in their respective fields. In the main, ..... our 
Constitution has preferred the supremacy of the legislature to that of the judiciary”. 

The safeguards against arbitrary arrest and detention must, therefore, 
under our Constitution, be sought from the law made by the Legislature 
and the formalities prescribed by it. Apart from that, there are certain 
safeguards provided by the Constitution itself, in Art. 22, to which we 
shall now advert. These safeguards, in short, are that whenever a persons 
is arrested, he must be produced before the nearest Magistrate within a 
period of 24 hours, must be informed of the grounds of his arrest and must 
be offered the right to consult and be defended by a legal practitioner, un- 
less he is arrested under a law of preventive detention, in which case, 
these safeguards are not available but the other conditions laid down in 
Art. 22 must be complied with. In the result, the provisions of Art. 22 
must be read as complementary to those of Art. 21. 

B. ‘The procedural safeguards against arbitrary arrest and detention, 

provided for in clauses (1) and (2) of Art. 22, 

Protection against arbi are—(a) No person who is arrested shall be 

trary arrest and deten- а ор еа ith bei (e CR e 

fo etained in custody without being iniormed, a 
soon as may be, of the grounds for such arrest. 


(b) No such person shall be denied the right to consult, and to be 
defended by, a legal practitioner of his. 

(c) Every person who is arrested and detained in custody shall be 
produced before the nearest magistrate within a period of twenty-four 
hours of arrest excluding the time necessary for the journey from the 
place of arrest to the court of the magistrate and no such person shall be 
detained in custody beyond the said period without the authority of a 
magistrate. 

The above safeguards are not, however, available to—(a) an enemy 
alien; (b) a person arrested or detained under a law providing for preven- 
tive detention. 

The Constitution itself authorises the Legisla- 


Preventive Detention. ри 
M ture to make laws providing for— 


“Preuentive detention" for reasons connected with the security of a 
State, the maintenance of public order, or the maintenance of supplies and 
services essential to the community, or for reasons connected with Defence, 
Foreign Affairs or the security of India. 

So, it would be competent to the Legislature to enact that a person 
should be detained or imprisoned without trial for any of the above reasons 


FUNDAMENTAL, RIGH/S 89 


X UU 
ànd against such laws, the individual shall have no right of personal liberty. 
The Constitution, however, imposes certain safeguards against abuse of, the 
above power [Art. 22 (4)-(7)]. It is these saféguards which constitute 
fundamental rights against arbitrary detention and it is because of these 
Safeguards that ‘preventive detention’ has found a place in the Part on 
‘Fundamental Rights’ in our Constitution. 


When a person has been arrested under a law of preventive detention: 

(i) The Government is entitled to detain such person in custody only 
for three months. If it seeks to detain the arrested person for more than 
3 months, it must obtain a report from an Advisory Board,—vwho will 
examine the papers submitted by the Government and by the accused,— 
as to whether the detention is justified. The Advisory Board will be 
Composed of persons qualified to be appointed as High Court Judges. 

(it) The person so detained shall, as soon as may be, be informed of 
grounds of his detention excepting facts which the detaining authority con- 
siders to be against the public interest to disclose.®° 

(22) The person detained must have the earliest opportunity of making 
a representation against the order of detention.*? 

A law which violates any of the conditions imposed by Art. 22, as 
stated above, is liable to be declared invalid and an order of detention which 
violates any of these conditions will, similarly, be invalidated by the Court, 
and the detenu shall forthwith be set free. 19-9 : 

Preventive detention means detention of a person without trial. It 
is so called in order to distinguish it from punitive detention, The object 
of punitive detention is to punish a person for what he has done and after 
he is tried in the courts for the illegal act committed by him, The object 
of preventive detention, on the other hand, is to prevent him from doing 
something and the detention in this case takes place on the apprehension 
that he is going to do something wrong which comes within any of the 
grounds specified by the Constitution, In fact, preventive detention is 
resorted to in stich circumstances that the evidence in possession of the 
authority is not sufficient to make a charge or to secure the conviction of 
“the detenu by legal proofs but may still be sufficient to justify his deten- 
tion on the suspicion that he would commit a wrongful act unless he is 
detained. Under our Constitution the only grounds upon which preventive 
detention may be resorted to are the interests of defence, foreign affairs, 
security of India or of a State, maintenance of public order or of supplies 
and services essential to the community. ` 


Preventive detention is something unknown in the United States of 
America or the United Kingdom, in times of peace. The adoption on a 
permanent footing of the power of the Executive to arrest persons on 
suspicion, which is tolerated in other countries only in emergencies, has 
naturally evoked much criticism from foreign observers. But no proper 
assessment of this apparently regressive provision of our Constitution is 
possible without taking note of the following circumstances: 
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Firstly, detention without trial was not a new idea introduced by the 
makers of our Constitution, for the frst time. It was in existence since 
the early days of British India, under the notorious Bengal Regulation 111 
of 1818 (the Bengal Siate Prisoners Regulation) and similar enactments 
in Madras and Bombay which laid no fetters upon the powers of the 
Government to detain a person on suspicion. ‘Then came r. 26 of the Rules 
framed under the Defence of India Act, 1939 which authorised the Govern- 
tment to detain a person whenever it was “satisfied with respect to that 
particular person that such detention was necessary to prévent him from 
acting in any manner prejudicial” to the defence and safety of the country 
and the like? This was, of course, a war-time measure modelled on 
similar legislation in England, during World War II, the validity of which 
had been upheld by the House of Lords. But even after the cessation of 
the War, preventive detention was continued in India as an instrument to 
suppress apprehended breach of public order, public safety and the like, 
by the Provincial Maintenance of Public Order Acts, under which there 
was a spate of litigation.°* The framers of ow Constitution simply made 
it possible for such legislation to be continued under the Constitution, 
subject to certain safeguards laid down therein, because they painfully 
visualised that the circumstances which had necessitated such abnormal 
legislation in the past had not disappeared at the birth of India's Indepen- 
cence. It is common knowledge that the Republic had its birth amidst anti- 
social and subversive forces and the ravages of communal madness involv- 
ing colossal loss of lives and property. In order to save the infant Re- 
public from the inroads of any such subversive elements, therefore, this 
power had to be conferred upon the State. But the framers of the Consti- 
tution improved upon the existing law by subjecting the power of preven- 
tive detention to certain constitutional safeguards upon the violation of 
which the individual could have a right to approach the Supreme Court or 
the High Courts because the safeguards are fundamental rights for the 
enforcement of which the constitutional remedies would lie. ‘There have 
been a number of cases in which the Courts have nullified orders of preven- 
tive detention, in proceedings for habeas corpus. 

Secondly, the above provisions of the Constitution are not self-execut- 
ing but require a law to be made by the Legislature, conforming to the 
conditions laid down in the Article, and preventive detention can subsist 
only so long as the Legislature permits. The Preventive Detention Act, 
1950 has, thus, been passed by the Indian Parliament which, as amended 
vp to date, constitutes the law of preventive detention in India. It is a 
temporary Act, originally passed for one year only. Several times since then 
bas the term of the Act been extended and its present term is up to the 
end of December, 1966. The Act is thus bound to come up before Parlia- 
ment for a periodical review whenever extension is sought and, in fact, 
on several of these occasions, the provisions of the Act have been libera- 
lised more and more. The provisions of this law as they now stand have 
further safeguarded the rights of the detenu and, besides, if any provision 
uf such law contravenes the requirements of the Article of the Constitu- 
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tion, it is liable to be challenged in the courts as unconstitutional, as 
happened in the celebrated case of Gopalan v. State of Madras. 


Thirdly, if the propriety of a measure is to be judged by the use made 
of it, it should also be noted that there are actually in detention under this 
Act not very many persons today. When the Preventive Detention Act 
first came into force in 1950, the number of persons detained under the 
Act exceeded 10,000 and from that level it came down to less than 100 at 
the end of 1960.55," 


Lastly, one can hardly overlook the powerful control exercised by our 
Judiciary over any possible abuse of this mighty engine at the hands of the 
State, The courts have invalidated an order of detention not only where 
it has violated the requirements of the Act itself, for instance, for failure 
to communicate the grounds to the detenu within a reasonable time, as 
required by section 7 of the Act," but also on the ground that the require- 
ments of Article 22 of the Constitution have been violated? In a sense, 
Art. 22 serves as a limitation upon the unfettered powers conferred upon 
the Legislature by Art. 21. Art. 21 empowers the competent Legislature 
to deprive a person of his liberty, by making any law it pleases. As 
pointed out earlier, Art, 22 places certain limitations upon this power of 
the Legislature both with regard to punitive and preventive detention, and 
any law which contravenes these limitations is liable to be annulled by the 
Courts. 

The scope for judicial review of an order of preventive detention 


‚ Scope of л re- arises out of cl. (5) of Art. 22 which is as 
view in respect of pre- 
ventive detention. follows— 


“When any person is detained in pursuance of an order made under any law 
providing for preventive detention, the authority making the order shall, as soon as 
may be, communicate to such person the grounds on which the order has been made 
and shall afford him the earliest opportunity of making a representation against the 
order." | 


From the foregoing provision, vur Supreme Court has held that a 
person against whom an order of preventive detention has been made is 
entitled to complain to the Supreme Court or a High Court that his right 
guaranteed by the foregoing provision has been violated by the order of 
detention made against him and that, upon such complaint being made, 
the Court may examine the grounds communicated to the detenu to see 
if they are sufficient to enable him to make an efficient representation, If 
the facts furnished are not sufficient to enable the detenu to make a repre- 
sentation, or are vague, this constitutional right is violated and the court 
may declare the detention invalid.” 

Similarly, the Court may examine the grounds to see whether they 
are relevant to the circumstances under which preventive detention could be 
supported, e.g. security of India or a State, maintenance of public order, 
defence of India or the relations of India with foreign powers or the 
maintenance of supplies and services essential to the community. For 
instance, if a person is detained under a law of preventive detention for 
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contempt of court, the court would invalidate the order of detention and 
release the person, for, contempt of court of any kind, however serious, 
cannot have any rational connection with the security of the State or the 
maintenance of public order. In other words, though the court could not 
undertake an investigation as to the sufficiency of the materials on which the 
' justification of the detaining authority was grounded for making the order 
of preventive detention, it would examine the bona fides of the order and 
interfere if the orders has been made mala fide, that is to say, if the law 
of preventive detention has been used for any purpose other than that for 
which it was made or is sanctioned by the Constitution to be made. 


Any law which prevents the detenu from disclosing to the Court the 
grounds communicated to him so as to enable the court to examine the 
sufficiency or irrelevancy of the ground is equally unconstitutional.” 


As an adjunct to the guarantee of personal liberty and the prohibition 
against discrimination, owr Constitution lays down 
certain provisions to prevent exploitation of the 
weaker sections of the society by unscrupulous individuals or even by the 
State. 

Art. 23 says— 

“(1) Traffic in human beings and begar and other similar forms of forced labour 

are prohibited end any contravention of this provision 

Prohibition of traffic shall be an offence punishable in accordance with law. . 
n human beings and (2) Nothinz in. this article shall prevent the State 
forced labour. d 5 1 : 

from imposing compulsory service for public purposes, and 
in imposing such service the State shall not make any discrimination on grounds only 
of religion race caste or class or any of them." 

' Slavery in its ancient form may not so much be a problem in every 
State today but its newer forms which are lebelled in the Indian Constitu- 
tion under the general term “exploitation” are no less a serious challenge 
to human freedom and civilization. Tt is in this view that our Constitu- 
tion, instead of using the word ‘slavery’, uses the more comprehensive ex- 
pression ‘traffic in human beings’ which includes a prohibition not only of 
slavery but also of traffic in women or children or the crippled, for im- 
moral or other purposes.9 Our Constitution also prohibits forced labour 
of any form which is similar to "begar", an indigenous system under 
which landlords sometimes used to compel their tenants to render free 
service. What is prohibited by the clause is therefore the act of compelling 
a person to render free service where he was lawfully entitled either not 
to work or to receive remuneration for it. The clause therefore does not 
prohibit forced labour as a punishment for a criminal offence. Nor would 
it prevent the State from imposing compulsory recruitment or conscription 
for public purposes, such as military or even social service. 

. Special provision for the protection of children is made in Art. 24 


which says— 


Right against exploita- 
tion. 


Prohibition of employ- “Мо child below the age of fourteen years, shall be 
ment of children in fac- employed to work in any factory or mine or engaged in 
tories etc. any other hazardous employment." i 


| 
| 
| 
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It is to be noted that the prohibition imposed by this Article is absolute 
and does not admit of any exception for the employment of a child in 
a factory or mine or in any other ‘hazardous employment’, e.g., in a railway 
or a port. 

India, under the Constitution, is a “Secular State" i.e., a State which 
E c A observes an attitude of neutrality and impartiality 

and free profession prac- towards all religions. А Secular State is founded 

bo propagation of оп the idea that the State is concerned with the 

relation between man and man and not with the 

relation between man and God which is a matter for individual conscience. 

The attitude of impartiality towards all religions is secured by the Consti- 
tution by several provisions [Arts. 25-28]. 

Firstly, there shall be no “State religion" in India. The State will 
neither establish a religion of its own nor confer any special patronage 
upon any particular religion. It follows from this that— 

(а) the State will not compel any citizen to pay any taxes for the 
Promotion or maintenance of any particular religion or religious institu- 
tion [Art. 27] ; 

(b) no religious instruction shall be provided in any educational insti- 
tution wholly provided by State funds; 

(c) even though religious instruction be imparted їп educational ins- 
titutions recognised by or receiving aíd from the State, no person attending 
euch institution shall be compelled to receive that religious instruction with- 
cut the consent of himself or of his guardian (in case the pupil be.a minor). 
Tn short, while religious instruction in totally banned in State-owned educa- 
tional institutions, in other denominational institutions it is not totally. pro- 
hibited but it must not be imposed upon people of other religions without 
their consent [Art. 28]. : 


Secondly, every person is guaranteed the freedom of conscience and the 
freedom to profess, practise and propagate his own religion, subject only— 

(a) to restrictions imposed by the State in the interests of public order, 
morality and health (so that the freedom of religion may not be abused 
to commit crimes or anti-social acts, e.g., to commit the practice of infanticide, 
and the like) ; 

(b) to regulations or restrictions made by the State relating to any 
economic, financial, political or other secular activity which may be asso- 
ciated with religious practice, but do not really appertain to the freedom 
of conscience ; 

(c) to measures for social reform and for throwing open of Hindu 
religious institutions of a public character to all classes and sections of 
Hindus. 

Subject to the above limitations, a 


not only to entertain any religious belief but 
vi ices dictated by such belief, and to p reach his views to others 


person in India shall have the right 
also to practise the obser: 
[Art, 25]. 
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Thirdly, not only is there the freedom of the individual to profess and 
practise his religion, there is also the right guaranteed to every religious 
group or denomination— › 

(а) to establish and maintain institutions for religious and charitable 
purposes ; 

(b) to manage its own affairs in matters of religion ; 

(c) to own and acquire moveable and immoveable property ; and 

(d) to administer such property їп accordance with law [Art. 26]. 


To those who have any idea as to what part religion plays in the 
entire being of the common man in India, the bold pronouncements in the 
above Articles must appear to be astoundingly progressive, and more so, if 
we consider that the other half of the truncated territory, consisting of a 
large mass of Hindu minority, has adopted Islam as the State religion in 
her Constitution. India stands firm, regardless of her environments. It 
is to be noted that this guarantee is available not only to the citizens of 
Tndia but to all persons, including aliens, 


Тһе ambit of the freedom of religion guaranteed by Arts. 25-26 has 
been widened by the judicial interpretation that what is guaranteed by Arts. 
25 and 26 is the right of the individual to practise and propagate not only 
matters of faith or belief but also all those rituals and observances which 
“ere regarded as integral parts of a religion by the followers of its doctrines.* 


Of course, religion is a matter of faith but it is not necessarily atheistic 
and there are well-known religions in India like Buddhism and Jainism 
Which do not believe in God. On the other hand, though a religion 
undoubtedly has its basis in a system of beliefs or doctrines which are 
regarded by those who profess that religion as conducive to their spiritual 
well-being, it would not be correct to say that religion is nothing else but 
a doctrine of belief.®° 


Thus observed the Supreme Court— 

“A religion may not only lay down a code of ethical tules for its followers to 
accept, it might prescribe rituals and observances, ceremonies and modes of worship 
which are regarded as integral parts of religion, and these forms and observances might 
extend even to matters of food and dress. 

Religious practices or performances of acts in pursuance of religious belief are as 
much a part of religion as fair or belief in particular doctrines”.60 ! 

Similarly, each religious denomination or organisation enjoys complete 
autonomy in the matter of deciding as to what rites and ceremonies are 
essential according to the tenets of the religion they hold. Regulation 
by the State, again, cannot interfere with things which are essentially reli- 
gious.®® But the Court has the right to determine whether a particular rite 
or obseryance is regarded as essential by the tenets of a particular religion. 

Apart from the foregoing guarantee of freedom of conscience and reli- 
&ion, there are certain general provisions which are aimed at ensuring the 
effectiveness of the above guarantee by prohibiting any discrimination by 
the State on the ground of religion alone : 


(i) The State shall not discriminate against a citizen, in any matter 
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[Art. 15(1)], and, in particular, in the matter of employment [Art. 16(2) |, 
only upon the ground of religion, 


(i) Similar discrimination is banned as regards access to or use of 
public places [Art. 15(2)]; admission into any educational institution 
maintained or aided by the State [Art. 29(2)]; the right to vote [Art. 325]. 

(ui) Where a religious community is in the minority! the Cons- 
titution goes further to enable it to preserve its cultural and religious 
interests by providing that— : 

(a) Тһе State shall not impose upon it any culture other than the 
community’s own culture [Art. 29(1)]; 

(b) Such community shall have the right to establish and administer 
educational institutions of its choice and the State shall not, in granting 
aid to educational institutions, discriminate against such an educational 
institution maintained by a minority community on the ground that it is 
under the management of a religious community [Art. 30]. 

The sum-total of the above provisions make our State more secular 
ihan even the United States of America." 

The Constitution has a three-fold provision for safeguarding the right 

. of private property. It not only guarantees the 

Right: of property, right of private ownership but also the right to 
enjoy and dispose of property free from restrictions other than reasonable 
restrictions. 

Firstly, it guarantees to every citizen the right to acquire any property 
by any lawful means such as inheritance, personal earning or otherwise, to 
hold it as his own and to dispose of it freely, limited only by (a) reasonable 
restrictions to serve the exigencies of public welfare and (b) any other 
reasonable restrictions that may be imposed by the State to protect the 
interests of any Scheduled Tribe [Art. 19 (1) (f)]. ‘Thus, the State may 
provide that a person shall not $o use his property as to cause a nuisance 
to his neighbour, or to cause injury to the public morals, eg. by opening 
a gambling house; or that the aboriginals shall not alienate their lands except 
under certain conditions and safeguards. 

"he restrictions must, of course, be 'reasonable, from the substan- 
tive as well as the procedural standpoints. Thus— 

(a) ‘The restriction must not be in excess of the requirement of the 

interests of the general public for which the restriction is sought to be im- 
posed. Thus, in State of Bombay v. Balsara™*, the Supreme Court held 
that — 
(i) Prohibition of possession, consumption, buying or selling. oi 
intoxicating liquors, by a law of prohibition, is a ‘reasonable restriction 
хроп the right to ‘acquire, hold and dispose of property’ conferred by Art. 
19(1) (f), having regard to the Directive Principle in Art. 47. It would 
cover any ‘liquor’ which is used as a beverage. i 

(ii) But similar prohibition in regard to toilet and medicinal prepara- 
lions containing alcohol is an ‘unreasonable restriction’ within the meaning 


96 INTRODUCTION TO "HE CONSTITUTION OF INDIA 


of Art. 19 (5). The possession or consumption of medicinal and toilet 
preparations, which is a legitimate use and excepted even by Art. 47, cannot 
be reasonably restricted simply because of the possibility of their being 
misused by some perverted addicts. 

(b) A restriction is procedurally unreasonable if, in the absence of 
ordinary circumstances, it is imposed without notice or without hearing or 
without assigning any reason, on the subjective satisfaction of an adminis- 
trative authority. Thus,— 

The Ajmer ‘Tenancy and Land Records Act, 1950 provided that if a 
landlord habitually infringed the rights of a tenant under the Act, he would 
be deemed to be a landlord disqualified to manage his own property, and 
the property would be taken under the Court of Wards. The determina- 
tion of the question whether a landlord had habitually infringed the rights 
cf his tenarits was left to the Court of Wards. It was held that the provi- 
sion was void, being an unreasonable restriction on the right to property 
as it made the enjoyment of that right depend entirely on the mere discre- 
tion of the executive,” 

Secondly, the Constitution guarantees that no person shall be deprived 
© his property save by the authority of law [Art. 31 (1)]. This implies 
that, short of the consent of the owner, a man’s property can be taken only 
by the consent of the nation as embodied in the laws passed according to 
tke Constitution, Any property which is seized by the Police®® or the 
Government" without proper legal authority will be released at the inter- 
vention of the Courts, As against its own subjects, a sovereign cannot 
exercise an ‘Act of State’, and the private property of a subject cannot be 
taken away by an executive order, as distinguished from an order made 
in exercise of power conferred by a statute.*? - 


This clause is intended to be a protection against executive, but not 
against legislative, appropriation of property. The Supreme Court, how- 
ever, held that the law which seeks to deprive a person of his property must 
be a valid law, which means a law enacted by a competent Legislature and 
rot inconsistent with any of the fundamental rights guaranteed by Part 
IL of the Constitution.” If that be so, the reasonableness of a law [under 
Art. 19 (1) (£)] will be open to question even though the law seeks to 
‘deprive’ a person of his property instead of imposing ‘restrictions’ upon it." 

Thirdly, the Constitution enjoins that if the State wants to acquire the 
private property of an individual or to requisition (that is, to take over 
its possession for a temporary period) it, it can do so only on two 
conditions— 

(a) that the acquisition or requisitioning is for a public purpose : 

(b) that when such a law is passed, it must provide for payment of 
compensation to the owner,—either by fixing the amount of compensation 
or by specifying the principle upon which the compensation is to be deter- 
mined and given [Art. 31 (2)]. 

The provisions of the Constitution as to the obligation to pay compen- 
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sation for acquisition of property for public purposes have, however, 
undergone serious changes as a result of amendments of the Constitution 
by the First, the Fourth and the Seventeenth Amendment Acts, The net 
result of these amendments is as follows— 


1. Though the Legislature is under a constitutional obligation to pay 
compensation, the adequacy of the cmpensation shall no longer be liable 
to be questioned in a court of law. In other words, when a law provides 
for the acquisition of a person’s property for a public purpose, he shall 
not be entitled to challenge the validity of that law in a court of law on 
ihe ground that the Legislature has not provided for payment of the full 
value of his property. , This amendment in Art, 31 (2) was necessitated by 
the fact that even the word ‘compensation’ simpliciter was interpreted by the 
Supreme Court" as implying 'full compensation', that is, the market value 
cf the property at the date of the acquisition. The Government thought 
fhat it was not practicable to implement its programme of national planning 
and development if the full market value was to be paid from the inade- 
quate resources of the infant Republic for every inch of the property which 
was to be nationalised. 

IL It has also been made clear that the obligation to pay compensa- 
tion does not arise unless it is a case of ‘acquisition’ or ‘requisition’, which 
means a transfer of the ownership or the right to possession of the property 
to the State itself or to a corporation owned or controlled by the State. 
‘Thus, no compensation is payable if any property is destroyed or damaged. 
or impaired by the operation of the regulatory laws of the State, e.g., a 
law empowering a municipal authority to pull down a dilapidated house. 

IIl. Apart from the above, the obligation to pay compensation does 
not exist in the case of laws relating to certain specified matters, such as 
the acquisition by the State of any 'estate' or other intermediate interest 
in land [Art. 31A]. "The object of taking out the acquisition of inter- 
mediate interests in land from the obligation to pay compensation was to 
make it possible for the Government to effect agrarian reform which was 
so urgently needed to protect the in'erests of the tenants as well as tc 
improve the agricultural wealth of the country both of which had suffered 
during the British regime which had held out the landlords as proprietors 
of the soil so that they might serve as the pillars of the imperalistic 
Structure. Я 

IV. In order to facilitate agrarian reform as well as social control 
of the means of production, it has been provided [Art. 31A] that not only 
a law providing for the acquisition by the State of any estate or of any 
rights therein or the extinguishment or modification of any such rights, but 
also certain other laws, such as a law providing for the taking over of the . 
management of any property by the State for a limited period either in the 
public interest or in order to secure the proper management of the property, 
shall be constitutionally valid even though it denies equal protection [Art. 
14], or imposes an unreasonable restriction upon the freedom of property 
jArt. 19 (1) (£)], or does not provide for compensation [Art. 31 (2)]. 


13 
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М. The enactments specified in the Ninth Schedule, which are now 
as many as 64 in number, have been altogether immunised from attack, 
on the ground of contravention not only of the Rights guaranteed by Art. 31 
but of any of the other Fundamental Rights. 


' The result of all this is that though private property is property safe- 
guarded against arbitrary action on the part of the Executive, there is little 
guarantee against the action of the Legislature. Of course, existing laws 
like the Land Acquisition Act, 1894, provide for the payment of full com- 
pensation on compulsory acquisition. But, if any change in that law is now 
made or any new law for acquisition is made, without providing for pay- 
ment of full compensation, the Courts will have no power to invalidate such 
lzw."à To the above extent, therefore, cur Constitution is drif ting away from 
the American philosophy of private property towards the ‘socialistic pattern 
of society’. How far the collective interests should prevail over the interests 
öf the owner of private property is thus left to the final judgment of the 
representatives of the people. 


Abstract declarations of fundamentals rights in the Constitution are 
useless, unless there is the means to make them 

_ Constitutional reme- effective, Constitutional experience in all countries 
BM EU Shows that the reality of the existence of such 


rights is tested only in the Courts. 


The power of the Courts to enforce obedience to the fundamental 
rights, again, depends not only upon the impartiality and independence of 
the Judiciary, but also upon the effectiveness of the instruments available 
to.it to compel such obedience against the Executive or any other authority. 
Under the Anglo-American system, such means has been found in the 
writs or judicial processes such as habeas corpus, mandamus, prohibition, 
certiorari and quo warranio. , 


The Indian Constitution lays down the following provisions for the 
enforcement of the Fundamental Rights guaranteed by the Constitution, 
in the light of he above experience: 


(a) The Fundamental Rights are guaranteed by the Constitution not 
only against the action of the Executive but also against that of the Legis- 
lature. Any act of the Executive or of the Legislature which takes away 
or abridges any of these rights shall be void and the Courts are empowered 
to declare it as void [Art. 13]. 

(b). Apart from the power to treat a law as void as being in contra- 
vention of the provisions of the Constitution guaranteeing the fundamental 
rights, the Judiciary has been armed with the power to issue the writs 
mentioned above (habeas corpus etc.), in order that it may enforce such 
right against amy authority in the State, at the instance of an individual 
whose right has been violated. 


‘The power to issue these writs for the enforcement of the Fundamental 
Rights is given by the Constitution to the Supreme Court and High Courts, 
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and Parliament is authorised to empower any other Court as well to issue 
such writs [Arts. 32 and 226]. 


(c) The rights so guaranteed shall not be suspended except during 
a Proclamation of Emergency,—in the manner laid down by the Constitu- 
tion [Art. 359]. 


It is to be noted that though а fundamental right may be enforced by 
SE ST NET ihe other proceedings, such as a declaratory suit under 
jurisdiction of the the ordinary law or an application under Art. 226 
Supreme Court under or by way of defence to legal proceedings brought 
Art, 32, A Ser EE Е 
against an individual, a proceeding under Art. 32 
is described by the Constitution as a ‘constitutional remedy’ for the enforce- 
iment of the Fundamental Rights included in Part ТЇЇ and the right to 
bring such proceeding before the Supreme Court is itself a fundamental 
right in Part III. The relevant provisions in cls. (1) and (2) of Art. 32 
should be noticed: 
“(1) The right to move the Supreme Court by appropriate proceedings for the 
enforcement of the rights conferred by this Part is guaranteed, 


(2) The Supreme Court shall have power to issue directions or orders or writs, 
including writs in the nature of habeas corpus, mandamus prohibition, quo warvante 
and certiorari, whichever may be appropriate for the enforcement of any of the 
tights conferred by this Part.” 


Several consequences follow from the above provisions: 

(a) Art. 32 provides a guaranteed remedy for the enforcement of 
those rights, and this remedial right is itself made a fundamental right, 
being included in Part III. The Supreme Court is thus constituted the 
protector and guarantor of fundamental rights, and it cannot, consistently 
with the responsibility so laid upon it, refuse to entertain applications seek- 
ing protection against infringement of such rights.” Thus, though a writ 
may ordinarily be refused on the ground that the Petitioner has another 
adequate legal remedy open to him, an application under Art. 32 cannot be 
refused merely on this ground where a fundamental right appears to have 
been infringed.” 

(b) The Supreme Court can make any order appropriate to the cir- 
cumstances, unfettered by the technicalities of the English ‘Prerogative 
writs’. : 

On the other hand,— 

"The sole object of Art. 32 is the enforcement of the fundamental rights 
guaranteed by the Constitution. Whatever other remedies may be open to 
a person aggrieved, he has no right to complain under Art. 32, where mo 
‘fundamental’ right has been infringed. For the same reason, no question 
cther than relating to a fundamental right will be determined in a proceed- 
ing under Art. 32. 

"The expression ‘prerogative writ’ is one of English. common law, to 

denote the extraordinary writs granted by the 
‘Prerogative writs’. Sovereign, as fountain of justice; on the 
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ground of inadequacy of ordinary legal remedies. In course of time 
these writs came to be issued by the High Court of Justice as the agency 
through which the Sovereign exercised his judicial powers and these pre- 
rogative writs were issued as extraordinary remedies in cases where there 
was either no remedy ayailable under the ordinary law or the remedy avail- 
able was inadequate. These writs are—hebeas corpus, mandamus, prohibi- 
tion, certiorari and quo warranto. 


In India, prior to the Constitution, the old High Courts in the Presidency 
towns used to exercise this extraordinary power within the limits of their 
original jurisdictions. The other High Courts had no power to issue the 
prerogative writs. The Constitution extends the power to issue these writs 
to all the High Courts within the territory of India and to the Supreme 
Court,—notwithstanding anything contained in any statutory provision. 


In a sense, the power of the High Courts to issue these writs is wider 
than that of the Supreme Court inasmuch as under Art. 32 of the Constitu- 
tion the Supreme Court has the power to issue these writs only for the 
purpose of enforcement of the Fundamental Rights whereas under Art. 226 
a High Court can issue these writs iot only for the purpose of enforce- 
ment of Fundamental Rights but also for ‘other purposes’, The expres- 

sion ‘other purposes’ has been interpreted to mean 
Pr heey between the those purposes for which they are issued at 
Supreme Court and the English common law as well'as the purposes for 
High Courts to issue the ` Which they were issued in India prior to the Cons- 
titution of India, The jurisdiction of a High 


Court to issue the writs under Art. 226 is, thus, very wide. 


Thus,—(a) an application to a High Court under Art. 226 will lie not 
enly where a Fundamental Right has been infringed but also where some 
other limitation imposed by the Constitution, outside Part IIT, has been 
violated, e.g., where a State Legislature has imposed a sales tax in contra- 
vention of the limitations imposed by Art. 286.79 But an application under 
Art. 32 shall not lie in any case unless the right infringed is a ‘Funda- 
mental Right’ enumerated in Part III of the Constitution." 


(b) Another point of distinction between the two jurisdictions is that 
while the Supreme Court can issue a writ against any person or Govern- 
ment within the territory of India, a High Court can, under Art. 226, issue 
a writ against any person, Government or other authority only if such 
person or authority is physically resident or located within the territorial 
jurisdiction of the High Court, that is, within the State to which the 
jurisdiction of the particular High Court extends or if the cause of action 
arises within such jurisdiction.'5-'5a 


' The Supreme Court has been assigned by the Constitution a special 
role as "the protector and guarantor cf fundamental rights" '?, by Art, 32 
(1), which has already been referred to [p. 99, ante]. 


1 
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Where, therefore, the infringement of a fundamental right has been 
ee box Tun established, the Supreme Court cannot refuse relief 
damental Rights. under Art. 32 on the ground— 

(a) ‘That the aggrieved person may have his remedy from some other 
Court or under the ordinary law? ; or ` 

(b) ‘That disputed facts have to be investigated or evidence has to 
be taken before relief may be given to the Petitioner ; * or 

(c) That the Petitioner has not asked for the proper writ applicable 
to his case. In such a case, the Supreme Court must grant him the proper 
writ arid, if necessary, modify it to suit the exigencies of the case.** 

Another consequence which results from the guarantee of the consti- 
tutional remedy under Art, 32 is this : 

Not only is this remedy immune from being overridden by legislation 
but any law which renders nugatory or illusory the Supreme Court's power 
io grant this remedy shall be void. This was illustrated in the leading 
case of Gopalan v. State of Madras, where the Supreme Court invalidated 
s. 14 of the Preventive Detention Act, 1950, as it originally stood. The 
section was as follows: у 

“(1) No Court shall, except for the purpose of a prosecution for an offence 
punishable under sub-sec, (2), allow any statement to be made, or any evidence to 
be given, before it of the substance of any communication made under Sec. 7 of the 
grounds on which a detention order has been made against any person or of any 
representation made by him against such order; and, notwithstanding anything con- 
tained in any other law, no Court shall be entitled to require any public officer to 
produce before it, or to disclose the substance of, any such communication or re- 
presentation made, or the proceedings of an advisory board or that part of the report 
of an advisory board which is confidential. ? 

(2) It shall be an offence punishable with imprisonment for a term which may 
extend to one year, or with fine, or with both for any person to disclose or publish 
without the previous authorisation of the Central Government or the State Govern- 
ment, as the case may be, any contents or matter purporting to be contents of any 
such communication or representation as is referred to in sub-sec. (1)....” 

The Supreme Court struck down the above provision on the ground 
that it contravened Art. 32 by way of preventing the Supreme Court from 
effectively exercising its powers under Art, 32. The Following observations 
of Mahajan J. are illuminating : 

“This section is in the nature of an iron curtain around the acts of 
tke authority making the order of preventive detention. "The Constitution 
tas guaranteed to the detained person the right to be told the grounds of 


detention. He has been given a right to make a representation [vide 


tioned in the 7th schedule, this court can always declare the detention 
filegal and release the detent, but it is not possible for this court to func- 
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ton if there is a prohibition against disclosing the grounds which have 
been served upon him. It is only by an examination of the grounds that 
it is possible to say whether the grounds fall within the ambit of the 
legislative power contained in the Constitution or are outside its scope. 
Again something may be served on the detenu as being grounds which are 
not grounds at all In this contingency it is the right of the detained 
person under Article 32 to move this court for enforcing the right under 
Article 22 (5) that he be given the real grounds on which the detention 
order is based. This Court would be disabled from exercising its func- 
tions under Art. 32 and adjudicating on the point that the grounds given 
satisfy the requirements of the sub-clause if it is not open to it to see 
the grounds that have been furnished. It is a guaranteed right of the 
person detained to have the very grounds which are the basis of the order 
of detention. This court would be entitled to examine the matter and 
to see whether the grounds furnished are the grounds on the basis of 
Which he has been detained or they contain some other vague ór irrelevant 
material The whole purpose of furnishing a detained person with the 
grounds is to enable him to make a representation refuting these grounds 
and of proving his innocence. In order that this Court may be able to 
safeguard this fundamental right and to grant him relief it is absolutely 
“essential that the detenu is not prohibited under penalty of punishment 
lo. disclose ihe grounds to the Court and no injunction by law can be 
issued to this Court disabling it from having a look at the grounds. 
fection 14 creates a substantive offence if the grounds are disclosed and 
it also lays a duty on the court not to permit the disclosure of such grounds. 
П virtually amounts to a suspension of a guaranteed right provided by the 
Constitution inasmuch as it indirectly by a stringent provision makes 
administration of the law by this court impossible and at the same time 
it deprives a detained person from obtaining justice from this court. In 
my opinion, therefore, this section when it prohibits the disclosure of the 
grounds contravenes or abridges the rights given by Part IIT to a citizen 
and is ultra vires the powers of Parliament to that extent”. *? 


There is provision in the Constitution for empowering courts other 
than the Supreme Court or the High Courts to issue the writs, by making 
a law of Parliament. But no such law has yet been passed.—with the 
result that no courts others than the Supreme Court or the High Courts have 
now got the power to issue these writs. The incidents of the several kinds 
of writs which owr Supreme Court and the High Courts are authorised by 
the Constitution to issue may now be noted. 


A writ of habeas corpus is in the nature of an order calling upon the 

, person who has detained another to produce the 

гос o latter before the Court in order to let the Court 
know on what ground he has been confined and 

to set him free if there is no legal justification for the imprisonment, ‘The 
words ‘habeas corpus’ literally mean ‘to have a body’. By this writ, there- 
fore, the court secures the body of a person who has been imprisoned to be 
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brought before itself to obtain knowledge of the reason why he has been 
imprisoned and to set him free if there is no lawful justification for the 
imprisonment. The writ may be addressed to any person whatever, an 
official or a private person, who has another person in his custody and 
disobedience to the writ is met with punishment for contempt of court. 
The writ of habeas corpus is thus a very powerful safeguard to the sub- 
ject against arbitrary acts not only of private individuals but also of the 
executive. But while the power of the Supreme Court to issue the writ 
ıs confined to the purpose of enforcing fundamental rights and, therefore, 
only against the State, the High Court can issue the writ not only for the 
purpose of enforcing fundamental rights, but also against private indivi- 
duals and for other purposes for which it is available in England. The 
different purposes for which the writ of Aabeas corpus is available may, 
accordingly, be stated as follows : 


(a) For the enforcement of fundamental rights. It has already been 
explained that under bur Constitution the right of personal liberty is 
guaranteed against the State by Article 21 which says that ‘no person shall 
be deprived of his life or personal liberty except according to procedure 
established by law.’ Hence, if the Executive has arrested and detained any 
person without the authority of any law or in contravention of the procedure 
established by the law which authorises the detention, or the law which 
authorises the imprisonment is itself invalid or unconstitutional, the High 
Court or the Supreme Court may issus a writ of habeas corpus against the 
authority which has kept the person in custody and order the release of 
tke person under detention, A large number of cases where the writ has 
been issued after the commencement of the Constitution relate to Article 
22 which prescribes certain safeguards in conformity with which only a 
person can be held under preventive detention.*? 


The writ of habeas corpus is, however, not issued in the following 
í baid 


cases; 
1 


Tif d d 
(i) Where the person against whom the writ is issued or the persor 
who.is detained is not within the jurisdiction of the court. 
(ii) To secure the release of a person who has been imprisoned by 


a court of law on a criminal charge.“ 
(її) "To interfere with a proceeding for contempt by a court of 


record or by Parliament. 

(b) It has already been said that the. writ of habeas corpus lies in 
cases of illegal imprisonment even by private individuals. Thus, it is issued 
for restoring the custody of a minor to the person who is entitled to his ог 
her custody according to the decision of the court? This jurisdiction. 
however, will belong only to a High Court, Relief from the Supreme Court 
under Art. 32 is not available against a private individual." 

Mandamus literally means a command. It demands some activity in 

> the part of the body or person to whom it 1s 
IL Mandamus. addressed. In short, it commands the person to 
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whom it is addressed to perform some public or quasi-public legal duty which 
he has refused to perform and the performance of which cannot be enforced 
by any other adequate legal remedy. It is, therefore, clear that mandamus 
will not issue unless the applicant has a legal right to the performance of 
zx legal duty of a public nature and the party against whom the writ is 
sought is bound to perform that duty. It is a discretionary remedy and 
the court may refuse to grant mandamus where there is an alternative 
remedy which is more convenient or more effective than mandamus. In 
the matter of enforcement of fundamental rights, however, the question 
of alternative remedy does not weigh so much with the court since it is 
the duty of the Supreme Court or the High Court to enforce the funda- 
mental rights." In India, mandamus will lie not only against officers and 
other persons who are bound to do a public duty but also against the 
Government itself, for, Articles 226 and 361 provide that appropriate pro- 
ceedings may be brought against the Government concerned. ‘The writ is 
also available against courts or other judicial bodies when they have refused 
to exercise their jurisdiction and thus tc perform their duty. The purposes 
for which a writ may be issued may now be analysed as follows: 

(a) For the enforcement of fundamental righis.—Whenever a pub- 
lic officer or a Government has done some act which violates the funda- 
inental right of a person, the court would issue a writ of mandamus restrain- 
ing the public officer or the Government from enforcing that order or 
Going that act against the person whose fundamental right has been 
infringed, ‘Thus, where the Petitioner, who was otherwise eligible for 
appointment to the Subordinate Civil Judicial Service, was not selected 
owing to the operation of a ‘Communal Rotation Order’ which infringed 
the fundamental right guaranteed to the Petitioner by Art. 16 (1), the Court 
issued an order directing the State of Madras “to consider and dispose 
of the Petitioner’s application for the post after taking it on the file on 
its merits and without applying the rule of communal rotation. 

(b) Other purposes.—Apart from the enforcement of fundamental 
rights, mandamus is available for various purposes, €g.— 

(i) To enforce the performance of a statutory duty where a public 
officer has got a power conferred by a statute. The court may issue a 
mandamus directing him to exercise the power in case he refuses to do it. 

(н) ‘The writ will also lie to compel any person to perform his public 
duty whether the duty is imposed by a statute or not. 

(ii) То compel a court.or judicial tribunal to exercise its jurisdic- 
tion when it has refused to exercise it. 

(iv) To direct à public official or the Government not to enforce a 
law which is unconstitutional. 

Mandamus will not be granted against the following persons : 

(i) The President, or the Governor of a State, for the exercise and 
performance of the powers and duties of his office or for any act done 
or purporting to be done by him in the exercise and performance of those 
powers and duties [Art. 361, posi]. 


таллы c 
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(4). Mandamus does not lie against a private individual or body 
Whether incorporated or not, except where the State is in collusion with 
sach private party,? or the private individual is vested with a public duty. 
Thus,— 

A writ of mandamus may issue against the Union of India if a dis- 
placed person has been evicted from his property in contravention of the 
Public Premises (Eviction) Act, by the Union of India, and the property 
is in the possession of the latter, But no remedy by way of a writ under 
Art. 226 is available if the property is in the possession of another displaced 
person who entered into possession without knowledge that the eviction 
was illegal and without any collusion with the Union of India.’ 

The writ of prohibition is a writ issued by the Supreme Court or a 
High Court to an inferior court forbiding the 


III. Prohibition, i j LT 
“dois latter to continue proceedings therein in excess of 


` its jurisdiction or to usurp a jurisdiction with which it is not legally vested. 


In other words, the object of the writ is to compel inferior courts to keep 
themselves within the limits of their jurisdiction. The writ of prohibi- 
tion differs from the writ of mandamus in that while mandamus commands 
activity, prohibition commands inactivity, Further, while mandamus is 
available not only against judicial authorities but also against administrative 
authorities, prohibition as well as certicrari are issued only against judicial 
ог quasi-judicial authorities. Hence, prohibition is not available against a 
public officer who is not vested with judicial functions. Where excess of 
jurisdiction is apparent on the face of the proceedings, a writ of prohibition 
ig not a matter of discretion but may be had of right. In India, a writ of 
prohibition may be issued not only in cases of absence or excess of jurisdic- 
hon but also in cases where the court or tribunal assumes jurisdiction 
under a law which itself contravenes some fundamental right guaranteed by 
the Constitution. 

Though prohibition and certiorari are both issued against Courts or 
tribunals exercising judicial or quasi-judicial powers, certiorari is issued to 
quash the order or decision of the tribunal while prohibition is issued to 
prohibit the tribunal from making the ultra vires order or decisiog. It 
follows, therefore, that while prohibition is available during the pendency 
of the proceedings and before the order is made, certiorari can be issued 
only after the order has been made. — ) 

Briefly speaking, therefore, while prohibition is available at an earlier 

А stage, certiorari is available at a later stage, on 

IV. SIDE similar grounds. ‘The object of both is to secure 

that the jurisdiction of an inferior court or tribunal is properly exercised 
and that it does not usurp the jurisdiction which it does not possess. 

The conditions necessary for the issue of the writ of certiorari are— 

I. There should be a tribunal or officer having legal authority to deter- 
mine questions affecting rights of subjects and having a duty to act judicially. 

II. Such tribunal or officer must have acted without jurisdiction or 
in excess of the legal authority vested im such quasi-judicial authority, or 


14 
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in contravention of the rules of natural justice or there is an “error apparent 
cn the face of its record’. 

As is already apparent, the writ of certiorari will not issue against 
purely administrative action. It will issue only if the authority has a duty 
to proceed judicially, that is to say, to come to a decision after hearing the 
parties interested in the matter and without reference to any extraneous 
consideration." 


(i) А tribunal may be said to act without jurisdiction in any of the 
following circumstances— 

(a) Where the court is not properly constituted, that is to say, where 
persons who are not qualified to sit on the tribunal have sat on it and 
pronounced the decision complained against. 

(b) Where the subject-matter of enquiry is beyond the scope of the 
tribunal according to the law which created it. 

(c) Where the court has assumed a jurisdiction on the basis of а 
wrong decision of facts upon the existence of which the jurisdiction of the 
uibunal depends. 

(d) Where there has been a failure Of justice either because the 
tribunal has violated the principles of natural justice or because its decision 
has been obtained by fraud, collusion or corruption. 

(i) When the decision of an inferior tribunal is vitiated by an error 
‘apparent on the face of the record,’ it is liable to be quashed by certiorari, 
even though the Court may have acted within its jurisdiction. ‘Error’, in 
this context, means ‘errcr of Jaw’. Where the Tribunal states on the face 
ef the order the grounds on which they made it and it appears that in law 
these grounds were not such as to warrant the decision to which they had 
come, certiorari would issue to quash the decision.** 


(iti) Where the inferior tribunal has acted contrary to.the principles 
of natural justice, e.g., deprived a person of his property without hearing 
him, its decision is liable to be quashed by certiorari, irrespective of its 
jurisdiction. 

Iw all such cases a High Court can issue a writ of certiorari \о quash 
the decision of the inferior tribunal; and the Supreme Court can also 
issue the writ in such cases, provided some fundamental right has also been 
infringed by the order complained against. F 


Quo warranto is a proceeding whereby the court enquires into the 
legality of the claim which a party asserts to a 
public office, and to oust him from its enjoyment 
if the claim be not well founded. 

The conditions necessary for the issue of a writ of quo warranto are 
as follows : 

(i) The office must be public and it must be created by a statute or 
by the Constitution itself ; 

(ii). The office must be a substantive one and not merely the function 
or employment of a servant at the will and during the pleasure of another. 


V. Quo warranto. 
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The fundamental basis of the proceeding of guo warranto is that the 
public has an interest to see that an unlawful claimant does not usurp a 
public office. It is, however, a discretionary remedy which the court may 
grant or refuse according to the facts arid circumstances of each case. A 
writ of quo warranto may, thus, be refused where it is vexatious or where 
it would be futile in its result or where the petitioner is guilty of laches or 
where there is an alternative remedy which is equally efficacious. Where 
the application challenges the validity of an appointment to a public office, 
it is maintainable at the instance of any person, whether any fundamental 
or other legal right of such person has been infringed or not. 

Quo warranio is thus a very powerful instrument for safeguarding 
against the usurpation of public offices and it may be interesting to point 
out that in England the writ was once issued to question the validity of the 
office of a member of the Privy Council itself. 


Parliament’s power to The limitations upon the enforcement of the 
modify or restrict fun- F i 
damental rights. undamental Rights are as follows : 


(i) Parliament shall have the power to modify the application of the 
Fundamental Rights to the members of the Armed Forces so as to ensure 
proper discharge of their duties and maintenance of discipline amongst them 
PALE ОЗ, 

1 


(ii) When martial law has been in force in апу area, Parliament may, 
by law, indemnify any person in the service of the Union or a State for any 
act done by him in connection with the maintenance or restoration of order 
in such area or validate any sentence passed or act done while martial law 
was in force [Art. 34]. 

The fundamental rights guaranteed by the Constitution will remain 

ч suspended, as follows, while a Proclamation of 
meet ratte ШЕ Emergency is made by the President under Art. 
Proclamation of Emer- 352 [see post]. The effect of such Proclamation 
BRETA in this behalf is twofold — 


(a) As soon as a Proclamation of Emergency is made, the State shail 
be freed from the limitations imposed by Art. 19. This means that the 
Legislature shall be competent to make any law and the Executive shall 
be at liberty to take any action, even though it contravenes or restricts the 
rights of freedom of speech and expression, assembly, association, move- 
ment, residence, acquisition and disposal of property, profession or occupa- 
tion.. So far as these rights are concerned, the citizen shall thus have no 
protection against the executive or legislative authorities during the operation 
of the Proclamation of Emergency. The enlargement of the power of the 
State under Art. 358 will continue only so long as the Proclamation itself 
remains in operation; Art. 19 will revive as soon as the Proclamation 
expires. But the citizen shall haye no remedy for acts done against him 
curing the period of the Proclamation, in violation of the above rights 


[Art. 358]. 
(b) The other consequence depends upon the issue of a further Order 
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by the President. Where a Proclamation of Emergency is in operation, 
the President may by Order declare that the right to move a Court for 
the enforcement of any of the Fundamental Rights shall remain suspended 
for the period during which the Prociamation remains in force [Art. 359]. 
In such a case, however, the right to move the Courts would be revived 
after the Proclamation ceases to be in force, or earlier, if so specified in 
the President's Order. In other words, if such an Order is issued, the 
Supreme Court and the High Courts shall be powerless to issue the preroga- 
tive writs or to make any other order for the enforcement of any fundamental 
right, including those which are conferred by Articles other than Art. 19. 


This Order of President, however, shall not be final. Such Order 
shall, as soon as may be after it is made, be laid before each House of 
Parliament, and it will be within the competence of Parliament to disapprove 
of it. 


Tt should be noted in this connection, that consequent upon the Chinese 
aggression in NEFA, the President made a Proclamation of Emergency— 
the first of its kind,—on the 26th of October, 1962. After this Proclamation, 
he has made a further Order, in terms of Art. 359, suspending the right 
of a person detained under the Defence of India Act, 1962, to move a 
Court to enforce his fundamental rights under Arts. 14, 21 and 22 of the 
Constitution, These Proclamations have not yet been revoked inasmuch the 
threat of Chinese aggression has been followed by aggression by Pakistan, 
and both are continuing, in one form or other. 
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CHAPTER IX 
DIRECTIVE PRINCIPLES OF STATE POLICY 


Part IV of the Constitution [Arts. 36-51] provides the Directive 
Principles of State Policy, 


Classification of the As shown in Table VI, these principles шау. 
Directives. by classified under several groups : 
(i) Certain ideals, particularly economic, which, according to the 
framers of the Constitution, the State? should strive for. 


(ii) Certain directions to the Legislature and the Executive intended 
to show in what manner the State should exercise their legislative and 
executive powers. 

(iii) Certain rights of the citizens which shall not be enforceable by the 
Courts like the ‘Fundamental Rights’, but which the State* shall nevertheless 
aim at securing, by regulation of its legislative and administrative policy. 


It shall be the duty of the State? to follow these principles both in 

the matter of administration as well as in the making of laws. They embody 

: the object of the State under the republican Consti- 

Кыш of the Direc- ution, namely, that it is to be a "Welfare State’ 

and not a mere a ‘Police State’. Most of these 

Directives, it will be seen, aim at the establishment of the economic and 
social democracy which is pledged for in the Preamble. 


According to Sir Ivor Jennings, the philosophy underlying most of 

these provisions is “Fabian Socialism without the socialism for only ‘the 

nationalisation of the means of production, distri- 

Nec E bution, and exchange’ is missing.” ‘This much is 

Р clear, however, that owr Constitution, does not 

adhere to any particular ‘ism’ but seeks to effect a compromise between 

individualism and Socialism by eliminating the vices of unbridled private 

enterprise and interest by social control and welfare measures as far as 
possible. 

This is why a ‘Socialistic pattern of society, not ‘Socialism’, has been 
declared to be the objective of our Planning and the reasons may be best 
described in the words of Pandit Nehru himself : 

“Socialism to some people means two things: Distribution which means cutting’ 
cff the pockets of the people who have too much money and nationalisation. Both 
these are desirable objectives, but neither is by itself Socialism. 

Any attempt to distribute by affecting the productive machinery is utterly wrong 
to do so would be to weaken ourselves. The basis of Socialism is greater wealth; there 
cannot be any Socialism of poverty. Therefore, the process of equalisation has to be 


phased. 
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Secondly, there is the question of nationalisation. I think it is dangerous merely 
tc nationalise something without being prepared to work it properly. To nationalise 
we have to select things. My idea of Socialism is that every individual in the State 
should have equal opportunity for progress.” 


The Directives, however, differ from the Fundamental Rights contained 
in Part ПІ of the Constitution or the ordinary laws of the land, in the 
following: respects : g 


) White the Fundamental Rights constitute limitations upon State 
action, the Directive Principles are in the nature 
Directives compared of instruments of instruction to the Government 
with, Fundamental : 1 an с R 
Rights. of the day to do certain things and to achieve 
certain ends by their actions. 


_ (ii) The Directives, however, require to be implemented by legislation, 
and so long as there is no law carrying out the policy laid down in a Directive, 
neither the State nor an individual can violate any existing law or legal 
right under colour of following a Directive. 


(iii) The Directives are not enforceable in the Courts and do. not 
create any justiciable rights in favour of the individuals. 


From the standpoint of the individual, the difference between the 
Fundamental Rights and the Directives is that between justiciable and non- 


` justiciable rights, —a classification which has been adopted by the framers 


of our Constitution from the Constitution of Eire. Thus, though the 
Directive under Art. 43 enjoins the State to secure a living wage to all 
workers, no worker can secure a living wage by means of an action in a 
Court of law. 


(iv). The Courts cannot declare any law as void on the gound that it 
contravenes any of the Directive Principles. 


(v) Nor are the Courts competent to compel the Government to carry 
eut'any Directive, e.g., to provide for free compulsory education within the 
time limited by Art. 45. 


(vi) It-may be observed that the declarations made in Part IV of the 
Constitution under the head ‘Directive Principles of State Policy are in 
many cases of a wider import than the declarations made in Part III as 

‘Fundamental Rights’. Hence, the question of 

Кш p pc priority in case of conflict between the two classes 
Directive Principles. of provisions may easily arise. But while the 
'..— Fundamental Rights are enforceable by the Courts 

(Ast. 32) and the Courts are bound to declare as void any law that is 
inconsistent with any of the ‘Fundamental Rights’, the Directives are not 
so enforceable by the Courts (Art. 37), and the Courts cannot declare as 
void any! law which is otherwise valid, on the ground that it contravenes 
any of the ‘Directives’. Hence, in case of any conflict between Parts III 
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and 1V of the Constitution, there is no doubt that the former will prevail 
in the Courts. In the words of the Supreme Court'— 

“The directive principles of State policy which are expressly made unenforceable 
by a Court cannot override the provisions in Part III which notwithstanding other 
Provisions, are expressly made enforceable by appropriate Writs, Orders or Directions 
under Art, 32. The Chapter on Fundamental Rights in sacrosanct and not liable 
to be abridged by any legislative or executive act or order, except to the extent provided 
in the appropriate Article in Part Ш. The Directive Principles of State policy have 


But though at the time of the drafting of the Constitution, the Direc- 
tives were considered by many as a surplusage and 
criücs like Sir Ivor Jennings? regarded them as 
out of place in a written Constitution, because they 
were not justiciable, the working of the Constitution during the last few 
years has demonstrated that the Directives are not altogether useless even 
in the Courts, ‘Thus,— 


_ Utility of the Direc- 
tives, 


(a) Though the Courts cannot declare a law to be invalid on the ground 
that it contravenes a Directive Principle, nevertheless the constitutional 
validity of many laws has been maintained with reference to the Directives. 
For instance,— 

(1) It has been held that when a law is challenged as constituting an 
‘unreasonable’ restriction upon a fundamental right guaranteed by Art, 19, 
the Court must reject that contention if the law seeks to carry out an object 
aimed at by the Directives, because what the State is required to do by the 
Constitution itself cannot be said to be ‘unreasonable’, 

(ii) Acquisition of land for the purpose of achieving the objects of the 
Directives contained in Art. 39 (b)-(c) should be held to be for a ‘public 
purpose’ within the meaning of Art. 31 (2).* 

(її) Again, though the Directives cannot override the fundamental 
rights, in determining the scope and ambit of the fundamental rights the 
Court may not entirely ignore the Directive principles and should adopt 
the principle of harmonious construction so as to give effect to both as 
much as possible.’ 


(b) On the other hand, the Constitution itself has been amended, at 
least on three occasions (First, Fourth and Seventeenth Amendments), to 
modify those ‘fundamental rights’ by reason of whose existence the State 
was experiencing difficulty in effecting agrarian and economic reforms which 
are envisaged by the Directive contained in Art. 39, e.g., “that the ownership 
and control of the material resources of the community are so distributed 
as best to subserve the common good.” 


1$ 
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Though these Directives are not cognisable by the Courts and, if the 

; Government of the day fails to carry out these 

ыз behind the objects, no Court can make the Government ensure 

i them, yet these principles have been declared to be 

“fundamental in the governance of the country and it shall be the duty of 
ihe State to apply these principles in making laws" [Art. 37]. 


The sanction behind them is, in fact, political, As Dr. Ambedkar 
observed in the Constituent Assembly, “if any Government ignores them, 
they will certainly have to answer for them before the electorate at the 
election time.” It would also be a patent weapon at the hands of the Opposi- 
tion—to discredit the Government on the ground that any of its executive 
or legislative act is opposed to the Directive Principles, 


(c) It would not be an easy task to survey the progress made by the 

Governments of the Union and the States in 

тендан of the implementing such a large number of Directives 

over a period of one and a half decade since the 

promulgation of the Constitution, N evertheless, a brief reference {о 

some of the outstanding achievements may be made in order to illustrate 

{tat the Directives have not been taken by the Government in power as 

pious homilies, as was supposed by many when théy were engrafted in the 
Constitution, 


(a) The greatest progress in carrying out the Directives has taken 
place as regards the Directive [Art. 39 (b)] that the State should secure 
that the ownership and control of the material resources of the community 
are so distributed as best to subserve the common good. In an agrarian 
country like India, the main item of material resources is no doubt agricul- 
tural, Since the time of the Permanent Settlement this important source of 
wealth was being largely appropriated by a group of hereditary proprietors 
and other intermediaries known variously in different parts of the country, 
such as, zamindars, jagirdars, inamdars, etc., while the actual tillers of the 
soil were being impoverished by the operation of various economic forces, 
apart from high rents and exploitation by the intermediaries, ‘The Planning 
Commission, in its First Plan, therefore, recommended an abolition of these 
intermediaries so as to bring the tillers of the soil in direct relationship with 
the State. This reform has, by this time, been carried out almost completely 
throughout India. Side by side with this, legislation has been undertaken 
- in many of the States for the improvement of the condition of the cultivators 
as regards security of tenure, fair rents and the like. In order to prevent 
a concentration of land holdings even in the actual cultivators, legislation 
паз been enacted in many of the States, fixing a ceiling, that is to say, a 
maximum area of land which may be held an individual owner. 

It has already been stated how these reforms have been faciliated by 
amending the Constitution to shield these laws from challenge in the Courts. 


(b) A large number of laws have been enacted to implement the direc- 
tive in Article 40 to organise village panchayats and endow them with powers 
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of self-government, It is stated that the number of village panchayats in 
1964 (over 2 millions) covers 97% of the rural population in the country.? 
Though the constitution and function of the panchayats vary according to 
the terms of the different State Acts, generally speaking, the panchayats, 
elected by the entire adult population in the villages, have been endowed 
with powers of civic administration, such as medical relief, maintenance of 
village roads, streets, tanks and wells, provision of primary education, 
sanitation and the like. 


Besides civic functions, the panchayats also exercise judicial powers 
like the old union courts and benches, ‘The judicial wing of a panchayat 
thus has a civic jurisdiction to try cases of a value not exceeding rupees 
two hundred, and is also competent to try minor offences punishable with 
moderate fines. Legal practitioners are excluded from these village tribunals. 
Though owing to lack of proper education, narrow-mindedness and sectional 
interests in the rural areas, the system of panchayat administration is still 
under controversy, almost all the States have now enacted laws vesting 
various degrees of powers of self-government and of civic and criminal 
justice in the hands of panchayats. 

(c) For the promotion of cottage industries [Art. 43], which is a 
State subject, the Central Government has established several Boards? to 
Lelp the State Governments, in the matter of finance, marketing and the 
like. These are—All-India Khadi and Village Industries Board; All-India 
Handicrafts Board; All-India Handloom Board; Small-scale Industries 
Board; Silk Board. Besides, the National Small Industries Corporation 
kas been set with certain statutory functions, and the Khadi and Village 
Industries Commission has been set up for the development of the Khadi 
and village industries. 

(d) Legislation for compulsory education [Art. 45] has been enacted 
in six States and in the Union Territory of Delhi. 

(e) For raising the standard of living [Art. 47], particularly of the 
rural population, the Government of India launched its Community Deve- 
lopment Project in 1952. The actual execution of the development pro- 
gramme is the responsibility of the State Governments. Over 566 thousand 
villages and 403 millions of people are already under this programme 
which aims at providing better communications, better housing, improved 
sanitation, wider education (general as well as technical). 

(£) Though legislation relating to prohibition of intoxicating drinks 
and drugs [Art. 47] had taken place in some of the Provinces long before 
the Constitution came into being, not much of effective work had been done 
until, in pursuance of the Directive in the Constitution, the Planning Com- 
mission took up the matter and drew up a comprehensive scheme through 
its Prohibition Enquiry Committee. Since then prohibition has been 
introduced in most of the States in whole or in part so that the area under 
prohibition in 1957 was over 32% of the total area of the country." 

(g) As to the separation of the executive from fhe judiciary [Art. 
50], many of the States have already implemented this directive either 
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wholly or in part.? Though the schemes adopted by the various States 
differ in details, the common feature of the State laws which effect such 
‘separation is that the magistrates have been classified under two heads— 

- judicial and non-judicial. Legal qualifications are being insisted upon for 
recruitment to the judicial magistracy to whom the powers of trying crimi- 
nal cases have been assigned and these judicial magistrates have been 
placed under the complete control of the High Court. 


Besides the Directives contained in Part IV, there are certain other 
Directives addressed to the State in other Parts of the Constitution. 
Those Directives are also non-justiciable. These are— 


(a) Art. 350A enjoins every State and every local authority within 
the State to provide adequate facilities for instruc- 
CV ge ee tion in the cia p icon de at the primary stage of 
titution. education to children belonging to linguistic mino- 
f rity groups. 

(b) Art. 351 enjoins the Union to promote the spread of the Hindi 
language and to develop it so that it may serve as a medium of expression 
of all the elements of the composite culture of India. 

(c) Art. 335 enjoins that the claims of the members of the Scheduled 
Castes and the Scheduled Tribes shall be taken into consideration, con- 
sistently with the maintenance of efficiency of administration, in the making 
of appointments to services and posts in connection with the affairs of the 
Union or of a State. 
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CHAPTER X 
PROCEDURE FOR AMENDMENT 


The nature of the amending process envisaged by the makers of our 

Constitution can be best explained by referring to 

Tu dd the amend- thei observation of Pandit Nehru (quoted at p. 30, 

ante), that the Constitution should not be so rigid 

that it cannot be adopted to the changing needs of national development 
and strength. 


There was also a political significance in adopting a ‘facile procedure’ 
for amendment, namely, that any popular demand for changing the politi- 
cal system should be capable of realisation, if it assumed considerable ` 
volume. In the words of Dr. Ambedkar, explaining the proposals for 
amendment introduced by him in the Constituent Assembly,” 

“Those who are dissatisfied with the Constitution haye only to obtain a two-thirds 
majority and if they cannot obtain even a two-thirds majority in the Parliament 
tlected on adult franchise in their favour, their dissatisfaction with the Constitution 
cannot be deemed to be shared by the general public.” 


Elements of flexibility were therefore imported into a Federal Constitu- 
tion which is inherently rigid in its nature. According io the. traditional 
theory of federalism, either the process of amendment of the Constitution 
is entrusted to a body other than the ordinary Legislature or a. special proce- 
dure is prescribed for such amendment in order to ensure that the federal 
compact may not be disturbed at the will of one of the parties to the federa- 
tion, viz., the federal legislature. 

But, as has been explained at the outset, the framers of our Constitu- 
ton were also inspired by the need for the sovereignty of the Parliament 
elected by a universal suffrage to enable it to achieve a dyanamic national 
progress. They, theréfore, prescribed an easier mode for changing those 
provisions of the Constitution which did not primarily affect the federal 
system. This was done in two ways— 

(a) By providing that the alteration of certain provisions of the 
Constitution were ‘not to be deemed to be amendment of the Constitution’. 
The result is that such provisions can be altered by the Union Parliament 
in the ordinary process of legislation, that is, by a simple majority. 


(b) Other provision of the Constitution can be changed only by the 
process of ‘amendment’ which is prescribed in 

Procedure for amend- Article 368. But a differentiation has been again 
beo been made in the procedure for ameridment, 
according to the nature of the provisions sought to be amended. While 
in all cases of amendment of the Constitution, a Bill has to be passed by 
the Union Parliament by a special majority, in the case of certain provi- 
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sions which affect the federal structure, a further step is required, viz., a 
ratification by the Legislatures of at least half of the States, before the 
Bill is presented to the President for his assent [Art. 368]. But even in 
these lattér group of cases, the law which eventually effects the amendment 
is a law made by the Union Parliament, which is the ordinary legislative 
organ of the Union. There is thus no separate constituent body provided for 
by our Constitution for the amending process. The procedure for amend- 
ment is— 

1. An amendment of the Constitution may be initiated only by the 
introduction of a Bill for the purpose in either House of Parliament, and 
when the Bill is possed in each House by a majority (i.e, more than 50%) 
uf the total membership of that House and by a majority of not less than 
two-thirds of the members of that House present and voting, it shall be 
presented to the President for his assent and upon such assent being given 
` to the Bill, the Constitution shall stand amended in accordance with the 
terms of the Bill, 


II. If, however, such amendment seeks to make any change in the 
following provisions, namely,— 

(a) The manner of election of the President [Arts. 54, 55]. (b) 
Extent of the executive power of the Union and the States [Arts. 73, 162] ; 
(c) The Supreme Court and the Hiph Courts [Art. 241, Ch. IV of Part 
V Ch. V of Part VI]; (d) Distribution of legislative powers between the 
Union and the States [Ch. I of Part XI]; (e) Any of the Lists in the 
Seventh Schedule; (f) Representation of the States in Parliament [Arts. 
80—81, Fourth Schedule]; (g) Provisions of Art. 368 itself, namely, that— 


the amendment shall also require to be ratified by the Legislatures 
of not less than one-half of the States by resolutions to that effect passed 
by those Legislatures before the Bill making provision for such amend- 
ment is presented to the President for assent? [Art. 368]. 


It is clear from the above that the amending process prescribed by our 

Constitution has certain distinctive features as 

ра! ыа the compared with the corresponding provisions in the 

leading Constitutions of the world. The procedure 

for amendment must be classed as 'rigid' in so far as it requires a special 

majority and, in some cases, a special procedure for amendment as com- 

pared with the procedure prescribed for ordinary legislation. But the 

procedure is not as complicated or difficult as in the U. S. 4. or in any 
tther rigid Constitution. 


(a). Subject to the special procedure laid down in Art, 368, our Consti- 
tution vests constituent power upon the ordinary legislature of the Union, 
ie. the Parliament, and there is no separate body for amending the Constitt- 
fion, as exists in some other Constitutions (e.g, a Constitutional Convention). 

(b) The State Legislatures cannot initiate any Bill or proposal for 
amendment of the Constitution, The only mode of initiating a. proposal 
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for amendment is to introduce a Bill in either House of the Union Parlia- 
ment. 


| (e) Subject to the provisions of Art. 368, Constitution Amendment 
Pills are to be passed by Parliament in the same way as ordinary Bills.* 
In other words, they may be initiated in either House, and may be amended 
like other Bills, subject to the majority required by Art. 368. But for the 
special majority prescribed, they must be passed by both the Houses and 
receive the President's assent, like any other Bill, There is ao requirement 
of a referendum or plebiscite, or a’ reference to constitutional convention; 

(4) The previous sanction of the President is not required for intro- 
ducing in Parliament any Bill for amendment of the Constitution, 

(е) The requirement relating to ratification by the State Legislatures 
18 more liberal than the corresponding provisions in the American Constitu- 
tion, While the latter requires ratification by not less than three-fourths 
of the States, under owr Constitution ratification by not less than half of 
them suffices, 

(f) No provision of the Constitution is immune from constitutional 
amendment and, provided the procedure as laid down in Art. 368 is com- 
plied with, Parliament may, by a Constitution Amendment Act, amend even 
Art. 368 itself. 

(g) The provisions relating to the Fundamental Rights (Part III) 
bave no special sanctity and they may be amended by the Union Legislature 
itself, in the ordinary legislative procedure, provided only the prescribed 
majority passes the amendment Bill, 

It follows that the Courts cannot pronounce a Constitution Amendment 
Act as invalid on the ground that it las encroached upon a fundamental 
right. 

Since its ‘commencement’ on January 26, 1950, the Constitution of 

: India has been antended seventeen times till August, 
The Constitution Am- si i i 
ЧАА 1964, by passing Acts of Parliament in a manner 
prescribed by Art. 368. 


The passing of these Constitution Amendment Acts illustrates the 
marked flexibility of our Constitution thought it is written. 

I, The First Amendment Act was passed in 1951, almost within a . 
year of the commencement of the Constitution, Several provisions of the 
Constitution were affected by this amendment, but the amendment of Art. 
19 and the insertion of two new Articles 31A and 31B deserve special men- 
tion, In Art. 19, clause (2), several new grounds of restriction to the free- 
dom of speech and expression were added, such as public order, incitement 
of an offence, interests of friendly relation with foreign States. Arts. 31A. 
and 31B were added with the object of facilitating the acquisition of 
zamindari estates and other intermediary interests without the obligation of 
payment of compensaiton. 

П. The Constitution (Second) Amendment Act was passed in 1952. 
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XIL Ihe Twelfth Amendment of 1962 amended Art. 240 and the 
First Schedule to incorporate Goa, Daman and Diu as a Union "Territory. 


х. The Thirteenth Amendment Act of 1962 inserted Art. 371A. to 
make special provisions for the administration of the State of Nagaland. 


XIV. The Fourteenth Amendment Act, 1962, added Pondicherry as 
a Union Territory and provided for Legislatures for the Union Territories 
of Himachal Pradesh; Manipur; Tripura; Goa, Daman and Diu ; 
Pondicherry. 


XV. Several Articles, including Art. 311, were amended by the 
Fifteenth Amendment Act, 1963. The most controversial of the changes 
introduced by this Act are the provisions regarding the age of High Court 
and Supreme Court Judges. 


XVI. By the Sixteenth Amendment Act, 1963, changes have been 
made in Arts. 19, 84, 173 and some provisions in the Schedule to ensure 
that any act or conduct which is prejadicial to the sovereignty and integrity 
of India shall not bé permissible under the Constitution. 


XVII. ‘The Seventeenth Amendment Act of 1964 has amended Art. 
31A to make it more extensive and added a number of State Acts to the 
Ninth Schedule, thereby saving them from being challenged as offending 
against the fundamental rights. 


It is evident that, instead of being rigid, as some critics supposed during 
the early days of the Constitution," the procedure for amendment has rather 
proved to be too flexible in view of the ease with which as many as seventeen 
amendments have been gone into during the first fifteen years of the working 
of the Constitution. So long as the party in power at the Centre has a 
solid majority in Parliament and in more than half of the State Legislatures, 
the apprehension of impartial observers should be not as to the diffüculty 
uf amendment but as to the possibility of its being used too often either 
to achieve political purposes or to get rid of judicial decisions which may 
appear to be unwholesome to the party in power. Judges may, of course, 
err büt, as has already been demonstrated, even the highest tribunal is likely 
to change its views in the light of further experience? In the absence of , 
Serious repercussions, therefore, the process of constitutional amendment 
should not be resorted to for the purpose of overriding unwelcome judicial 
verdicts so often as would generate in the minds of the lay public an irrever- 
ence for the Judiciary which might shake the very foundation of constitu- 
tional government. 
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5. Cf. Ramaswami Aiyar's Foreword to Krishnaswami Aiyar's Constitution and 
Fundamental Rights, p. ix. 

6. Thus, in Bengal Immunity Co. v. State of Bihar, (1955) 2 S.C.R. 608, the 
Supreme Court overruled its previous majority decision in State” of Bombay 
v. United Motors, (1953) S.C.R. 1069, as regards the power of a State in 
which goods are delivered for consumption to tax the sale or purchase of such 
goods though it is in the course of inter-State trade or commerce. Y 
. lt was observed in this case that there was no provision in the Constitu- 
tion to bind the Supreme Court by its own decisions. 


PART TWO 


GOVERNMENT OF THE UNION 


CHAPTER XI 
THE UNION EXECUTIVE 


l. The President and the Vice-President. 


At the head of the Union Executive stands the President of India. 
The President of India is elected? by indirect election, that is, by an 
electoral college, in accordance with the system of 
proportional representation by means of the single 
transferable vote, 


Election of President. 


The electoral college shall consist of— 


(a) The elected members of both Houses of Parliament ; and (b) 
the elected members of the Legislative Assemblies of the States [Art. 54]. 


As far as practicable, there shall be uniformity of representation of the 
different States at the election, according to the population and the total 
number of elected members of the Legislative Assembly of each State, and 
parity shall also be maintained between the States as a whole and the Union. 
his second condition seeks to ensure that the voice of the States, in the 
aggregate, in the electoral college for the election of the President, shall be 
equal to that of the people of the country as a whole. In this way, the 
President shall be a representative of the nation as a well as a representative 
of the people in the different States. It also gives recognition to the status 
of the States in the federal system. ^ 

The system of indirect election was criticised by some as falling short 
of the democratic ideal underlying universal franchise, but indirect election 
was supported by the framers of the Constitution, on the following grounds—- 

(i) Direct election by an electorate of some 320 millions of people 
would mean a tremendous loss of time, energy and money. (ii) Under the 
system of responsible Government introduced by the Constitution, real power 
would vest in the ministry ; so, it would be anomalous to elect the President 
directly by the people without giving him real powers.’ 

In order to be qualified for election as President, a person must— 

Qualifications for ele (a) be a citizen of India ; 


tion as President. 
(b) have completed the age of thirty-five years ; 


(c) be qualified for election as a member of the House of the People; 


апа 

(d) must not hold any office of profit under the Government of India 
or the Government of any State or under any local or other 
authority subject to the control of any of the said Govern- 


ments. 
But a sitting President of Vice-President of the Union or the Governor 
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_ of any State or a Minister either for the’ Union or for any State is not 
disqualified for election as President [Art. 58]. 


The President’s term of office is five years 

8 Aen of office of Pre- from the date on which he enters upon his office ; 
: but he is eligible for re-election* [Arts. 56-57]. 

The President's office may terminate within the term of five years in 
either of two ways— 

(i) By resignation in writing under his hand addressed to the Vice- 
President of India. 

(ii) By removal for violation of the Constitution, by the process of 
1mpeachment [Art. 56]. 


An impeachment is a quasi-judicial procedure in Parliament. Either 
! House may prefer the charge of violation of the 
i iege = Dent Constitution before the other House which shall 
then either investigate the charge itself or cause 
the charge to be investigated. 


But the charge cannot be preferred by a House unless— 

(a) a resolution containing the proposal is moved after a 14 days' 
notice in writing signed by not less than }4 of the total number of members 
of that House ; and i 

(b) the resolution is then passed by a majority. of not less than % of the 
total membership of the House. 

The President shall have a right to appear and to be represented at such 
investigation. If, as a result of the investigation, a resolution is passed 
by not less than 24 of the total membership of the House before which the 
charge has been preferred declaring that the-charge has been sustained, such 
resolution shall have the effect of removing the President from his office 
with effect from the date on which such resolution is passed [Art. 61]. 


"The President shall not be a member of either House of Parliament 

or of a House of the Legislature of any State, and if a member of either 

House of Parliament or of a House of the Legis- 

Е ела of Presi- Jature of any State be elected President, he shall 

be deemed to have vacated his seat in that House 

on the date on which he enters upon his office as President. The President , 
shall not hold any other office of profit [Art. 59 (1)]. 

The President shall be entitled without payment of rent to the use of 

Fis official residence and shall be also entitled to such emoluments, allowances 

and privileges as may be determined by Parliament 

‘Emoluments and allow- — by Jaw and, until provision in that behalf is so made, 

eaa S oHm such emolument,® allowances and privileges as are 

specified in the Second Schedule of the Constitution. The emoluments and 

allowances of the President shall not be diminished during his term of office 

[Art. 59 (3)]. 
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The President's Pension Act, 1951 provides for the payment of an 
annual pension of Rs. 15,000 to а person who held office as President, on 
the expiration of his term or on resignation, provided he is not re-elected 
to the office. 


Vacancy in the ойсе A vacancy in the office of the President may 
of President. be caused in any of the following ways— 

(i) On the expiry of his term of five years. 

(ii) By his death. 

(ii) By his resignation. 

(iv) On his removal by impeachment. 

(v) Otherwise, e.g., on the setting aside of the election of a new 
President [Art. 65 (1)]. 

(a) When the vacancy is going to be caused by the expiration of the 
term of the sitting President, an election to fill the vacancy must be completed 
before the expiration of the term [Art. 62 (1)]. But in order to prevent an 
‘interregnum’, owing to any possible delay in such completion, it is provided 
that the outgoing President must continue to hold office, notwithstanding 
that his term has expired, until his successor enters upon his office [Art. 56 
(1) (c)]. (There is no scope for the Vice-President getting a chance to act 
as President in this case). | 

(b) In case of a vacancy arising by reason of any cause Other than 
the expiry of the term of the incumbent in office, an election to fill the 
vacancy must be held as soon as possible after, and in no case later than, 
six months from the date of occurrence of the vacancy. 


Immediately after such vacancy arises, say, by the death of the President, 
and until a new President is elected, as above, it is the Vice-President who 
shall act as President [Art. 65 (1)]. It is needless to point out that the 
new President who is elected shall be entitled to the full term of five years 
from the date he enters upon his office. 


(c) Apart from a permanent vacancy, the President may be temporarily 
unable to discharge his functions, owing to his absence from India, illness or 
any other cause, in which case the Vice-President shall discharge his func- 
tions until the date o3 which the President resumes his duties [Art. 65 (3)] 


The election © of the Vice-President, like that of the President shall 

be indirect and in accordance with the system of proportional representation 

by means of the single transferable vote. But his 

А а of Vice-Pre- election shall be different from that of the Presi- 

i dent in as much as the State Legislatures shall 

Lave no part in it. The Vice-President shall be elected by an electoral col- 

lege consisting of the members of both Houses of Parliament [Art. 66(1)]. 

As in the case of the President, in order to be qualified to be elected as 

Vice-President, a person must be (a) a citizen of 

, Qualifications for elec- Tndia; (b) over 35 years of age; and (c) must not 

мойын hold an office of profit save that of President, Vice- 
President, Governor or Minister for the Union or a State [Art, 66]. 


17 
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But while in order to be a President a person must be qualified for 
election as a member of the House of the People, in order to be a Vice- 
President, he must be qualified for election as a member of the Council of 
States. The reason for this difference is obvious, namely, that the Vice- 

` President is normally to act as the Chairman of the Council of States. 


There is no bar to a member of the Union or State Legislature being 
mL Ms bf elected President or Vice-President, but the two 
Legislature may become offices cannot be combined in one person. In case 
President or Vice-Presi- a member of the Legislature is elected President 
m or Vice-President, he shall be deemed to have 
vacated his seat in that House of the Legislature to which he belongs on the 
date on which he enters upon his office as President or Vice-President 
|Arts. 59 (1); 66 (2)]. 
The term of office of the Vice-President is five years. His office may 
terminate eariler {һап the fixed term either by 
Pl office of Vice- resignation or by removal. A formal impeachment 
: is not required for his removal. He may be removed 
by a resolution of the Council of States passed by a majority of its members 
and agreed to by the House of the People [Art. 67, Prov. (b)]. 
Though there is no specific provision (corresponding to art. 57) making 
a Vice-President eligible for re-election, the Explanation to Art. 66 suggests 
that a sitting Vice-President is eligible for re-election and Dr. S. Radha- 
krishnan was, in fact, elected for a second term in 1957. 
The Vice-President is the highest dignitary of India, coming next after 
the President. [See Table VIII]. 


No functions are attached to the office of the Vice-President as such. 

{ The normal function of the Vice-President is to 

ae of the Vice- act as the ex-officio Chairman of the Council of 

: States. But if there occurs any vacancy in the 

office of the President by reason of his death, resignation, removal or 

otherwise, the Vice-President shall act as President until a new President 
is elected and enters upon his office. 

The Vice-President shall discharge the functions of the President during 
the temporary absence of the President, illness or any other cause by reason 
of which he is unable to discharge his functions [Art. 65]. No machinery 
having been prescribed by the Constitution to determine when the President 
is unable to discharge his duties owing to absence from India or a like cause, 
it becomes a somewhat delicate matter as to who should move in the matter 
on any particular occasion. It is to be noted that this provision. of the 
Constitution had not been put into use prior to the 20th June, 1960, though 
President Dr. Rajendra Prasad had been absent from India for a consider- 
able period during his Eastern tour in the year 1958. It was during the 
15-day visit of Dr. Rajendra Prasad to the Soviet Union in June 1960, that 
ior the first time, the Vice-President Dr. Radhakrishnan was given the 
opportunity of acting as the Pres'dent owing to the ‘inability’ of the President 


to discharge his duties. | 
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The second occasion took place in May, 1961, when President Rajendra 
Prasad became seriously ill and incapable of ‘discharging his functions. 
After a few days of crisis, the President himself suggested that the Vice- 
President should: discharge the functions of the President until he resumed 
his duties. It appears that the power to determine when the President is 
unable to discharge his duties or when he should resume his duties has been 
understood to belong to the President himself. 


When the Vice-President acts as, or discharges the functions of the 
КО d President, he gets the emoluments of the President ; 
otherwise, he gets the salary of the Chairman of 


the Council of States.’ 

When the Vice-President thus acts as, or discharges the functions of, 
the President, he shall cease to perform the duties of the Chairman of the 
Council of States and then the Deputy Chairman of the Council of States 
shall act as its Chairman [Art. 91]. 

ar ў All doubts and disputes arising out of or in 
"mu and ые connection with the election of a President or 
with the election of a Vice-President shall be inquired into and decided 


Baird or Vice- id d Supreme Court whose decision shall be 
al. 


But if the election of a person as President or Vice-President is declared 
void by the Supreme Court, acts done by him in the exercise and. perfor- 
mance of the powers and duties of the office of the President or Vice- 
President, as the case may be, on or before the date of the decision of the 
Supreme Court shall not be invalidated by reason of that declaration 
[Art 71]. The election of a person as President or Vice-President shall not 
be called in question on the ground of the existence of any vacancy for 
whatever reason among the members of the electoral college electing him. 


Subject to the above, other matters relating to the election of а President 
or Vice-President shall be regulated by law made by Parliament [Art. 
71 (3)]. In exercise of this power, Parliament has enacted the Presidential 
and Vice-Presidential Elections Act, 1952. Apart from providing how the 
election shail be conducted, this Act also provides that an election of the 
President or Vice-President may be called into question only by an election 

7 petition presented to the Supreme Court on any of 
Power of Parliament to the grounds specified in the Act. The Supreme 
regulate other matters. Court has ruled? that an election petition to question 


the election will not lie until the entire process of election has been completed 


and a candidate has been returned. 


2. Powers and Duties of the President. 
тһе Constitution says that the “executive power of the Union shall be 
vested in the President" [Art. 53]. The President 
Nature of the powers of India shall thus be the head of the ‘executive 
of mer power’ of the Union, 
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The ‘executive power’ primarily means the execution of the laws enacted 
by the Legislature, but the business of the Executive in a modern State 
is not as simple as it was in the days of Aristotle. Owing to the manifold 
extension of the functions of the State, all residuary functions have practi- 
cally passed into the hands of the Executive. The executive power may, 
therefore, be shortly defined as ‘the power of carrying on the business of 
government’ or ‘the administration of the affairs of the State’, excepting 
functions which are vested by the Constitution in any other authority. Тһе 
zmbit of the executive power has been thus explained by our Supreme 

. Court— 

“It may not be possible to frame an exhaustive definition of what executive function 
means and implies. Ordinarily the executive power connotes the residue of governmental 
functions that remain after legislative and judicial functions are taken away, subject, of 
course, to the provisions of the Constitution or of any law...... 

The executive function comprises both the determination of the policy as well as 
carrying it into execution, the maintenance of order, the promotion of social and economic 
welfare, the direction of foreign policy, in fact, the carrying on or supervision of the 
general administration of the State”.1° 


Before we take up an analysis of the different 
. Constitutional limita- powers of the Indian President, we should note 
tions оп President's 3535 DON М : 
powers, the constitutional limitations under which he is to 
exercise his executive powers. 


Firstly, he must exercise these powers according to the Constitution 
[Art. 53 (1)]. Thus, Art. 75 (1) explicitly requires that Ministers (other 
than the Prime Minister) can be appointed by the President only on the 
advice of the Prime Minister. . There will be a violation of this provision if 
the President appoints a person as Minister from outside the list submitted 
by the Prime Minister. If the President violates any of the mandatory 
pravisions of the Constitution, he will be liable to be removed by the process 
of impeachment. 

Secondly, the executive powers shall be exercised by the President of 
India ‘with the aid and advice’ of his Council of Ministers [Art. 74 (1)1. 
Though the Constitution does not expressly lay down that the President is 
bound to act in accordance with the advice of his Ministers and, on the 

-other hand, provides that the validity of any act of the President is not 
среп to question in a Court of law on the ground that the President has 
not acted according: to the advice of his Ministers [Art. 7b (2)], as a 
constitutional head of the. Executive the President shall be bound to act 
eccording to the advice of Ministers so long as they command the confidence 
of Parliament and so long as stich advice is available. The refusal to act 
according to sech advice may render himself liable to impeachment for 
violation of the Constitution. Barring a few marginal cases (which will 
he noticed shortly), it may be said, accordingly, that the powers of the 
President will be the powers of his Ministers, in the same manner as the 
prerogatives of the English Crown have become the ‘privileges of the 


people’ (Dicey). Zn ал лу ae АРАЗ 


| 
| 
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An inquiry into the powers of the Union Government, therefore, 
presupposes an inquiry into the provisions of the Constitution which vest 
powers and functions in the President. 


: The various BOR that are included within the comprehensive expres- 
sion executive power’ in a modern State have been classified by political 
scientists under the following heads: 

(a) Administrative power, i.e., the execution of the laws and the 
administration of the departments of government. 

(b) Military power, ie, the command of the armed forces and the 
conduct of war. 

(c) Diplomatic power, i.e., the summoning, prorogation etc., of the 
Legislature, initiation of and assent to legislation and the like. 

(e) Judicial power, i.e., granting of pardons, reprieves etc, to persons 
convicted of crime. 

The Indian Constitution, by its various provisions, vests power in the 
hands of the President under each of the above heads. 


(1) The Administrative Power.—In the matter of administration, not 
being a real head of the Executive like the American President, the Indian 
President shall not have any administrative function to discharge nor shall 
he have that power of control and supervision over the Departments of the 
Government as the American President possesses. But though the various 
Departments of Government of the Union will be carried on under the 
control and responsibility of the respective Ministers in charge, the President 
will remain the formal head of the administration, and, as such, all executive 
action of the Union must be expressed to be taken in the name of the 
President. The only mode of ascertaining whether an order or instrument 
is made by the Government of India will be to see whether it is expressed 
in the name of the President and authenticated in such manner as may be 
prescribed by rules to be made by the President [Art. 77]. For the same 
reason, all contracts and assurances of property made on behalf of the 
Government of India must be expressed to be made by the President and 
executed in such manner as the President may direct or authorise [Art. 299]. 


Again, though he may not be the ‘real’ head of the administration, all 
officers of the Union shall be his ‘subordinates’ [Art. 53 (1)] and he shall 
nave a right to be informed of the affairs of the Union [Art. 78 (8)]. 

The administrative power also includes the power to appoint and remove 
the high dignitaries of the State. Under owr Constitution, the President 
shall have the power to appoint—(i) The Prime Minister of India. (ii) 
Other Ministers of the Union. (iii) The Attorney-General for India. 
(iv) The Comptroller and Auditor-General of India. (v) The Judges of 
the Supreme Court. (vi) The Judges of the High Courts of the States. 
(vii) The Governor of а State, (viii) A Commission to investigate inter- 
ference with water-supplies. (ix) The Finance Commission. (x) The 
Union Public Service Commission and Joint Commissions for group of 
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States. (xi) The Chief Election Commissioner and other members of the 
Election Commission. (xii) A Special Officer for the Scheduled Castes and 
Tribes, (xiii) A Commission to report on the administration of Scheduled 
Areas. (xiv) A Commission to investigate into the condition of backward 
classes. (xv) A Commission on Official Language. (xvi) Special Officer 
for linguistic minorities. 

In making some of the appointments, the President is required by the 
Constitution to consult persons other than his ministers as well. Thus, in 
appointing the Judges of the Supreme Court the President shall consult the 
Chief Justice of India and such other Judges of the Supreme Court and of 
the High Courts as he may deem necessary [Art. 124 (2)]. These conditions 
will be referred to in the proper places, in connection with the different 
cffices. 

The President shall also have the power to remove (i) his Ministers, in- 
dividually; (ii) the Attorney-General for India; (iii) the Governor of a 
State; (iv) the Chairman or a member of the Public Service Commission of 
the Union or of a State, on the report of the Supreme Court; (v) Judge of the 
Supreme Court or Election Commissioner, on an address of Parliament ; 


It is to be noted that besides the power of appointing the above specified 
functionaries, the Indian Constitution does not vest in the President any 
absolute power to appoint inferior officers of the Union as is to be found in 
the American Constitution. "The Indian Constitution thus seeks to avoid 
the undesirable ‘spoils system’ of America, under which about 20% of the 
federal civil offices are filled in by the President, without consulting the 
Civil Service Commission, and as a reward for party allegiance. The Indian 
Constitution avoids the vice of the above system by making the ‘Union 
Public Services and the Union Public Service Commission'—a legislative 
subject for the Union Parliament, and by making it obligatory on the part 
of the President to consult the Public Service Commission in matters relating 
to appointment [Art. 320 (3)], except in certain specified cases. It is 
competent for the Legislature to prescribe rules as to the recruitment and 
conditions of service of the holders of all offices for which specific provision 
is not made by the Constitution itself. If in any case the President is 
unable to accept the advice of the Union Public Service Commission, the 
Government has to explain the reasons therefor in Parliament. In. the 
matter of removal of the civil servants, on the other hand, while those 
serving under the Union hold office during the President's pleasure, the 
Constitution has hedged in the President's pleasure by laying down. certain 
conditions and procedure subject to which only the pleasure may be 
exercised. 

(ID) The Military power.—The military powers of the Indian President 
«hall be lesser than those of either the American President or of the English 
Crown. 

The supreme command of the Defence Forces is, of course, vested in 
the President of India, but the Constitution expressly lays down that the 
exercise of this power shall be regulated by law [Art. 53 (2)]. 


erimas t 10 
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This means that though the President may have the power to take 
action as to declaration of war or peace or the employment of the Defence 
Forcés, it is competent for Parliament to regulate or control the exercise of 
such powers, ‘The President’s powers as Commander-in-Chief cannot be 
construed, as in the U. S. A., as a power independent of legislative control. 

Secondly, since the Constitution enjoins that certain acts cannot be 
done without the authority of law, it must be held that such acts cannot 
be done by the President without approaching Parliament for sanction, eg., 
acts. which involve the expenditure of money [Art. 114. (3)], such as the 
raising, training and maintenance of the Defence Forces; to requisition 
property for war use [Art. 31]. A 


(III) The Diplomatic power—The diplomatic power is a very wide 
subject and is sometimes spoken of as identical with the power over foreign 
or external affairs, which comprise "all matters which bring the Union into 
relation with any foreign country." The legislative power as regards these 
matters as well as the power of making treaties and implementing them, of 
course, belongs to Parliament. But though the final power as regards these 
things is vested in Parliament, the Legislature cannot take the initiative in 
such matters. The task of negotiating treaties and agreements with other 
countries, subject to ratification by Parliament will thus belong to the 
President, acting on the advice of his Ministers. 

Again, though diplomatic representation as a subject of legislation 
belongs to Parliament,—like the heads of other States, the President of 
India will represent India in international affairs and will have the power 
of appointing Indian representatives to other countries and of receiving 
diplomatic representatives of other States, as shall be zecognised by 
Parliament. 

(IV) Legislative powers—Like the Crown of England, the President 
of India is a component part of the Un'on Parliament and here is one of 
the instances where the Indian Constitution departs from the principle of 
Separation of Powers underlying the Constitution of the United States. 
The legislative powers of the Indian President are various and may be 


discussed under the following heads: 


(a) Summoning, Prorogation, Dissolution. 

Like the English Crown our President shall have the power to summon 
or prorogue the Houses of Parliament and to dissolve the lower House. 
He shall also have the power to summon a joint s'tting of both Houses of 
Parliament in case of a deadlock between them [Arts. 85, 108]. 


(b) The Opening address. 


тһе President shall address both Ho 
together, at the first session after 
People and at the commencemen 
"inform Parliament of the causes of its s 


uses of Parliament assembled 
each general election to the House of the 
t of the first session of each year, and 


ummons" [Art. 87]. 
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1 The practice during the last decade shows that the Presidents Opening 
address will be used for purposes similar to those for which the “Speech 
from the ‘Throne’ is used in England, viz., to announce the programme of 
the Cabinet for the session and to raise a debate as to the political outlook 
and matters of general policy or administration. Each House is empowered 
ty the Constitution to make rules for allotting time “for discussion of the 
matters referred to in such address and for the precedence of such discussion 
oyer other business of the House.” 


(c) The Right to address and to send messages. 


Besides the right to address a joint sitting of both Houses at the 
commencement of the first session, the President shall also have the right 
to address either House or their joint sitting, at any time, and to require 
the attendance of members for this purpose [Art. 86 (1)]. This right is no 
doubt borrowed from the English Constitution, but there it is not exercised 
by the Crown except on ceremonial Occasions. 


Apart from the right to address, the Indian President shall have the 
right to send messages to either House of Parliament either in regard to 
any pending Bill or to any other matter, and the House must then consider 
ihe message "with all convenient despatch" [Art. 86 (2)]. Since the time 
of George III, the English Crown has ceased to take any part in legislation 
or to influence it and messages are now sent only on formal matters. The 
American President, on the other hand, possesses the right to recommend 
legislative measures to Congress by messages though Congress is not bound 
to accept them. 

The Indian President shall have the power to send messages not only 
in legislative matters but also ‘otherwise’. Since the head of the Indian 
Executive is represented in Parliament by his Ministers, the power given 
fo the President to send messages regarding legislation may appear to be 
superfluous, unless the President has the freedom to send messages differing 
from the Ministerial policy, in which case again it will open a door for 
friction between the President and the Cabinet. 

It is to be noted that during the first fifteen years of the working of our 
Constitution, the President has not sent any message to Parliament nor 
addressed it on any occasion other than after each general election and at 
the opening of the first session each year. 


(d) Nominating members to the Houses. 


Though the main composition of the two Houses ‘of Parliament is 
elective, either direct or indirect, the President has been given the power 
to nominate certain members to both the Houses upon the supposition that 
adequate representation of certain interests will not be possible thrcugh 
the competitive system of election. Thus, 

(i) In the Council of Stetes, 12 members are to be nominated by the 
President from persons having special knowledge or practical experience 


mr? Y 
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of literature, science, art and social service [Art. 80 (1)]. (ii) In the House 
of the People, the representatives of the State of Jammu and Kashmir are 
appointed by the President on the recommendation of the Legislature of 
that State, which means that the President may omit an undesirable nominee 
of the State Legislature. Besides, the representatives of the tribal areas 
of the North-East Frontier ‘Tract as well as of the Union Territories of 
Dadra and Nagar Haveli; Goa, Daman and Diu and of the Andaman and 
Nicobar, thé Laccadive, Minicoy and Amindivi Islands, shall be nominated 
by the President. ‘The President is also empowered to nominate not more 
than two members to the House of the People from the Anglo-Indian 
community, if he is of opinion that the Anglo-Indian community is not 
adequately represented in that House [Art. 331].'* 

(e) Laying reports etc. before Parliament. 

The President is brought into contact with Parliament also through his 
power and duty to cause certain reports and statements to be laid before 
Parliament, so that Parliament may have the opportunity of taking its 
action upon them. "Thus, it is the duty of the President to cause to be laid 
before Parliament—(a) the Annual Financial Statement and the Supplemen- 
tary Statement, if any ; (b) the report of the Auditor-General relating to the 
accounts of the Government of India; (c) the recommendations made by 
the Finance Commission, together with an explanatory memorandum of 
the action token thereon ; (d) the report of the Union Public Services Com- 


mission, explaining the reasons where any advice of the Commission has 


rot been accepted; (t) the report of the Special Officer for Scheduled Cases 
and Tribes; (f) the report of the Commission on backward classes; (g) 
the report of the Special Officer for linguistic minorities. 

(f) Previous sanction to. l'egislaion. 

The Constitution requires the previous sanction or recommendation of 
the President for introducing legislation on some matters, though, of course, 
the Courts are debarred from invalidating any legislation on the ground 
that the previous sanction was not obtained, where the President has 
eventually assented to the legislation [Art. 255]. ‘These matters are: 

(7) 14 Bill for the formation of new States or the alteration of boundaries 
etc. of existing States [Art. 3]. The exclusive power of recommending such 
legislation is given to the President in order to enable him to obtain the 
views of the affected States before initiating such legislation. 

(ii) A Money Bill [Art. 117 (1)]. 

(ii) A ВШ which would involve expenditure from the Consolidated 
Fund of India even though it may not, strictly speaking, be a Money Bill 
[Art. 117 (3) ]. 

(iv) A Bill affecting taxation in which States are interested, or affecting 
the principles laid down for distributing moneys to the States, or varying 
the meaning of the expression of ‘agricultural income’ for the purpose of 
texation of income, or imposing a surcharge for the purposes of the Union 
under Chapter I of Part XII [Art 274 (1)]. 7 


1988 
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(v) State Bills imposing restrictions upon the freedom of trade [Art 
204, Proviso ]: ; 

(vi) For a period of 15 years i.e., up to the 25th January, 1965, no Bill 
or Amendment seeking to alter the language prescribed by Art. 348 (1) for 
use in the Supreme Court, High Courts, Acts, Bills, and statutory instru- 
ments, shall be introduced or moved without the previous sanction of the 
President [Art. 349]. 


(g) Assent to legislation and Veto. 


(1) Veto over Union legislation—A Bill will not be an Act of the 
Indian Parliament unless and until it receives the assent of the Parliament. 
When a Bill is presented to the President, after its 
Veto over Union legis- Passage in both Houses of Parliament, the President 
lation, shall be entitled to take any of the following three 
steps: 
(i) He may declare his assent to the Bill; or 
(ii) He may declare that he withholds his assent to the Bill; or 
(iii) He may, in the case of Bills other than Mioney Bills, return the 
Bill for reconsideration of the Houses, with or without a message suggesting 
amendments. A Money Bill cannot be returned for reconsideration. 
In case (iii), if the Bill is passed again by both Houses of Parliament 
with or without amendment and again presented to the President, it would 
be obligatory upon him to declare his assent to it [Art. 111]. 


Generally speaking, the object of arming the Executive with this power 

is to prevent hasty and ill-considered action by the Legislature, But the 

necessity for such power is removed or at least 

Nature of the Veto jessened when the Executive itself initiates and 

diari conducts legislation or is responsible for legislation, 

as under the Parliamentary or Cabinet system of Government. As a matter 

of fact, though a theoretical power of veto is possessed by the Crown in 
England, it has never been used since the time of Queen Anne. 

Where, however, the Executive and the Legislature are separate and 
mdependent from each other, the Executive, not being itself responsible for 
the legislaton, should properly have some control to prevent undesirable 
legislation. Thus, in the United States, the President's power of veto has 
been supported on various grounds, such as (a) to enable the President to 
protect his own office from aggressive legislation; (b) to prevent a particular 
legislation from being placed on the statute book which the President 
considers to be unconstitutional (for though the Supreme Court possesses 
the power to nullify a statute on the ground of unconstitutionality, it can 
exercise that power only in the case of clear violation of the Constitution, 

ee regardless of any quest'on of policy, and only if а! 

ола: олаи proper proceeding is brought before it dfter the 

statute comes into effect); (c) to check leg'slation which he deems to be 

practically inexpedient or, which he thinks does not represent the will of 
the American people. · 


THE UNION EXECUTIVE 139 


In some countries, on the other hand, as in France, though the Executive 
possesses no absolute power of vetoing a measure passed by the Legislature, 
the former is given a power to send back to the Legisloture a measure for 
further consideration. Such a veto is not quite opposed to the principle 
underlying the Parliamentary system, but only ensures better legislation 
by interposing a check. 

From the standpoint of effect on the legislation, executive vetos have 
been classified as absolute, qualified, suspensive and pocket vetos. 


(A) Absolute veto—The English Crown possesses the prerogative of 
absolute veto, and if it refuses its assent to any bill, it cannot become law, 
notwithstanding any vote of Parliament. But this veto power of the Crown 
has become obsolete since 1700, owing to the development of the Cabinet 
system, under which all public legislation is initiated and conducted in the 
Legislature by the Cabinet. Judged by practice and usage, thus, there is at 
present no executive power of veto in England. 


(B) Qualified veto—A veto is ‘qualified’ when it can be overridden by 
an extraordinary majority of the Legislature and the Bill can be enacted as 
law with stich majority vote, overriding the exectitive veto. The veto of 
the American President is of this class, When a Bill is presented to the 
President, he may, if he does not assent to it, return the Bill within 10 
days, with a statement of his objections, to that branch of Congress in which 
it originated. Each House of Congress then reconsiders the Bill and if it 


use, by a two-thirds vote of the members 


js adopted again in each Ho 
present,—the Bill becomes a law, notwithstanding the absence of the 
But if it fails 


President’s signature. The qualified veto is then overridden. 
to obtain that two-thirds majority, the veto stands and the Bill fails to 
become law. The qualified veto thus serves as a means to the Executive to 
point out the defects of the legislation and to obtain a re-consideration by 
the Legislature, but ultimately the extraordinary majority of the Legislature 
prevails. The qualified veto is thus a useful device in the United States 
where the Executive has no power of control over the Legislature, by 


prorogation, dissolution or otherwise. 


(C) Suspensive weto—A veto is suspensive when the executive veto 
con be overridden by the Legislature by an ordinary majority. To this type 
belongs the veto power of the French President. If, upon a reconsideration, 
Parliament passes the Bill again by a simple majority, the Presidene has no 


option but to promulgate it. 


(D) Pocket veto—There is a fourth type of veto called the ‘pocket veto’ 
which is possessed by the American President. When a Bill is presented 
he Bill nor return the Bill for re-consideration 


to him, he may neither sign t 
within 10 days. He may simply let the Bill lie on his desk until the ten- 


day limit has expired. But, if in the meantime, Congress has adjourned (i.e. 
before expiry of the period of ten days from presentation of the Bill to 
the President), the Bill fails to become a law. ‘This method is known 
as the ‘pocket veto’; for, by simply withholding a Bill presented to the 
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President during the last few days of the session of Congress the President, 
can prevent the Bill to become law. 

The veto power of the Indian President is a combination of the absolute, 

In India. suspensive and pocket vetos. ‘Thus,— 

(i) As in England, there would be an end to a Bill if the President 

declares that he withholds his assent from it. "Though such refusal has 
become obsolete in England since the growth of the Cabinet system under 
which it is the Cabinet itself which is to initiate the legislation as well as 
to advise a veto, such a provision was made in the Government of India 
Act, 1935. Again, notwithstanding the introduction of full Ministerial 
responsibility, the same provision has been incorporated in the new Constitu- 
tion, It may be expected that this power will. be exercised only in the 
case of ‘private’ members’ bills. In the case of a Government Bill, a 
situation may, however, be imagined where after the passage of a Bill the 
- Ministry resigns and the next Council of Ministers, commanding a majority 
in Parliament, advises the President to use his veto power against the Bill. 
In such a contingency, it would be constitutional on the part of the President 
to use his veto power even though the Bill had been duly passed by 
Parliament." 

(ii) If, however, instead of refusing his assent outright, the President 
remits the Bill or any portion of it for re-consideration, a re-passage of the 
Bill by an ordinary majority would compel the the President to give his 
assent. This power of the Indian President, thus, differs from the qualified 
veto in the United States in so far as no extraordinary majority is required 
to effect the enactment of a returned Bill. The effect of a return by the 
Indian President is thus merely ‘suspensive’. [As has been stated earlier, 
this power is not available in the case of Money Bills]. 

(iii) Another point to be noted is that the Constitution does not 
prescribe апу time-limit within which the President is to declare his assent 
or refusal, or to return the Bill Article 111 simply says that if the 
President wants to return the Bill, he shall do it “аз soon as possible’ after 
the Bill is presented to him. By reason of this absence of a time-limit, it 
seems that the Indian President would be able to exercise something like a 
‘pocket vero’, by simply keeping the Bill on his desk for an indefinite time, 
particularly, if he finds that the Ministry is shaky and is likely to collapse 
shortly. : | 


(IP) Disallowance of ‘State legislation—Besides the power to veto 
Union legislation, the President of India shall also have the power of dis- 
allowance or return for re-consideration of a Bill of the State Legislature, 
which may have been reserved for his consideration by the Governor of the 
State [Ате 200]. 

Tn a strictly federal Constitution like that of the United States, the 
States are autonomous within their sphere and so there is no scope 

for the Federal Executive to veto measures passed 
Бр раке of State ру the State Lagislatures. Thus, in the Constitu- 
д ` tion of Australia, too, there is no provision for 
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1eseryation of a State Bill for the assent of the Governor-General and the 
latter has no powar to disallow State Legislation, 


But India has adopted a federation of the Canadian type. 
Under the Canadian Constitution the Governor-General has the power 


not only of refusing his assent to a Provincial legislation, which has been ` 


reserved by the Governor for the signification of the Governor-General's 
assent, but aiso of directly disallowing a Provincial Act, even where it has 
not been reserved by the Governor for his assent. These powers thus give 
the Canadian Governor-General a control over Provincial legislation, which 
is unknown in the United States of America or Australia. ‘This power has, 
in fact, been exercised by the Canadian Governor-General not only on the 
ground of encroachment upon Dominion powers, but also on grounds 
of policy, such as injustice, interference with the freedom of criticism and 
the like. The Provincial Legislature is to this extent subordinate to the 
Dominion Executive, 

There is no provision in the Constitution of India for a direct dis- 
allowance of State legislation by the Union President, but there is provision 
for disallowance of such bills as are reserved by the State Governor for 
assent of the President. ‘The President may also direct the Governor to 
return the Bill to the State Legislature for reconsideration ; if the Legislature 
again passes the Bill by an ordinary majority, the Bill shall be presented 
again to the President for his re-consideration. But if he refuses his assent 
again, the Bill fails. In short, there is no means of overriding the President's 
veto, in thé case of State legislation. So, the Union's control over State 
legislation shall be absolute, and no grounds are limited by the Constitution 
upon which the President shall be entitled to refuse his assent. As to 
reservation by the Governor, it is to be remembered that the Governor 
shall be a nominee of the President. So, the power of direct disallowance 
will be virtually available to the President through the Governor. 


These powers of the President in relation to State legislation will thus 
serve as one of the bonds of Central control, in a federation tending 
towards the unitary type. 

Ch) The Ordinance-making power. 

The President shall have the power to legislate by Ordinances at a Une 
when it is not possible to have a Parliamentary enactment on the subject, 
immediately [Art. 123]. 

The ambit of this Ordinance-making power of the President is co- 
extensive with the legislative powers of Parliament, that is to say, it may 
relate to any subject in respect of which Parliament has the right to 
legislate and is subject to the same constitutional limitations as legislation 
cf Parliament. Thus, an Ordinance cannot contravene the Fundamental 
Rights any more than an Act of Parliament. Tn fact, Art. 13 (3) (a) doubly 
ensures this position by laying down that “ ‘law’ includes an ‘Ordinance’, ” 

Subject to this limitation, the Ordinance may be of any nature as 
Parliamentary legislation may take, eg., it may be retrospective or may 
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amend or repeal any law or Act of Parliament itself. Of course, the 
Ordinance shall be of temporary duration. 

"This independent power of the Exceutive to legislate by Ordinance is a 
relic of the Government of India Act, 1935 but the provisions of the Cons- 
titution: differ from that of the Act of 1935 in several material respects as 
follows: 

Firstly, this power is to be exercised by the President on the advice of 
bis Council of Ministers (and not in the exercise of his ‘individual judgment’ 
as the Governor-General was empowered to act, under the Government of 
India Act, 1935). 

Secondly, the Ordinance must be laid bafore Parliament when it re- 
assembles, and shall automatically cease to have effect at the expiration 
of 6 weeks from the date of ra-assembly unless disapproved earlier by 
Parliament. 

Thirdly, The Ordinance-making power will be available to the President 
only when either of the two Hotsas of Parliament has been prorogued or 
is otherwise not in session, so that it is not possible to have a law enacted 
by Parliament. He shall have no such power while both Houses of 
Parliament are in session ‘The President's Ordinance-making power under 
the Constitution is, thus, not a co-ordinate or parallel power of legislation 
available while the Legislature is capable of legislating. 


Any legislative power of the Executive (independent of the legislature) 
is unimaginable in the 075.4, owing to the doctrine of separation of 
Powers underlying the American Constitution and even in England, since 
the Case of proclamations, (1610) 2 St. "Tr. 723). But the power to make 
Ordinances during recesses of Parliament has been justified in India, on the 
ground that the President should have the power to meet with a pressing 
need for legislation when either House is not in session. 

“Tt is not difficult to imagine cases where the powers conferred by the ordinary law 
existing at any particular moment may be difficult to deal with a situation which may 
suddenly and immediately arise. The Executive must have the power to issue an 
Ordinance as the Executive cannot deal with the situation by resorting to the ordinary 
process of law because the Legislature is not in session.” 


Even though the legislature is not in session, the President cannot 
promulgate an Ordinance unless he is satisfied that there are circumstances 
which render it necessary for him to take ‘immediate action.’ Cl. (1) of 
Art. 123 says— | 

“If at any time, except when both Houses of Parliament are in session, the President 
is satisfied that circumstances exist which render it necessary for him to take immediate 
action, he may promulgate such Ordinances as the circumstances appear to him to 
require,” < ' УЧ te СЫНЫ; [к 

But ‘immediate action’ has no necessary connection with an ‘emergency’ 

such as is referred to in Art. 352. Hence, the 

Possibility of abuse omulgation о di i ent 
OP iggy ROE с pr mulgation | f an Or inance is not depend 

power, upon the existence of an internal or external 

aggression, The only test is whether the circum- 
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stances which call for the legislation are so serious and imminent that the 
delay involved in summoning the Legislature and getting the measure passed 
ir the ordinary course of legislation cannot be tolerated, But the sole judge 
of the question whether such a situation has arisen is the President himself 
and a Court cannot enquire into the propriety of his satisfaction even where 
it is alleged that the power was not exercised in good faith. ‘Thus, it has 
been held that the Court cannot interfere even where the Legislature is 
prorogued for the very purpose of making an Ordinance?* Even where 
the reasons for promulgation are recited in the Ordinance itself, the Court 
cannot examine its sufficiency or bona fides.® 


It is true that when the Ordinance-making power is to be exercised on 
the advice of a Ministry which commands a majority in Parliament, it 
makes little difference that the Government seeks to legislate by an 
Ordinance instead of by an Act of Parliament, because the majority would 
bave ensured a safe passage of the measure through Parliament even if a 
Bill had been brought instead of promulgating the Ordinance. But the argu- 
ment would not hold good where the Government of the day did not carry 
an overwhelming majority. Art. 123 would, in such a situation, enable 
the Government to enact a measure for a temporary period by an Ordinance, 
not being sure of support in Parliament if a Bill had been brought. Even 
where the Government has a clear majority in Parliament, а debate in 
Parliament which takes place where a Bill is introduced not only gives a 
nation-wide publicity to the ‘pros and cons’ of the measure but also gives 
to the two Houses a chance of making amendments to rectify unwelcome 
features or defects as may be revealed by the debate. All this would be 
absent where the Government elects to legislate by Ordinance. It is evident, 
therefore, that there is a likelihood of the power being abused even though 
it is exercisable on the advice of the Council of Ministers, because the 
Ministers themselyes might be tempted to resort to an Ordinance simply 
to avoid a debate in Parliament and may advise the President to prorogue 
Parliament at any time, having this specific object in mind. 

It is clear that there should be some safeguard against such abuse. The 
Courts are of no use for this purpose as they cannot go into the sufficiency 
of the reasons for promulgating the Ordinance or the propriety of the satis- 
faction of the President as to the need for ‘immediate action.’ So the 
corrective must be found out by Parliament itself.. So far as the merits of 
the Ordinance are concerned, Parliament, of course, gets a chance to review 
the measure if the Government seeks to prolong the duration of the 
Ordinance introducting a Bill to replace. It may also pass resolutions 
disapproving of the Ordinance, if and when the Government is obliged to 
summon the Parliament for other purposes [Art. 123 (2) (a)]. But the 
real question is how to enable the Parliament to tell the Government, short 
cf passing a vote of censure or of no-confidence, that it does not approve 
of the conduct of the Government in making the Ordinance instead of 
bringing a Bill for the purpose? ‘The House of the People has made a 
Rule requiring that whenever the Government seeks to replace an Ordinance 
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by a Bill, a statement “explaining the circumstances which necessitated 
immediate legislation by Ordinance” must accompany such Bill, The Rules 
do not, however, provide for an opportunity for a discussion or debate on 
‘the above statement. The statement merely informs the House of the 
grounds advanced by the Government. A general discussion, without any 
- vote, if permissible, would have enabled Parliament to convey its feelings 
te the Government without necessarily bringing about its fall, 

(V) The Pardoning Power.—Almost all Constitutions confer upon the 
head of the Executive the power of granting pardons to persons who have 
been tried and convicted of some offence. The object of conferring this 
Sudicial’ power upon the Executive is to correct possible judicial errors, for, 
no human system of judicial administration can be free from imperfections. 

It should be noted that what has been referred to above as the 
'pardoning power' comprises a group of analogous powers each of which 
kas a distinct significance and distinct legal consequence, viz. pardon, 

reprieve, respite, remission, suspension, commutation. ‘Thus, while a 
pardon rescinds both the sentence and the conviction and absolves the 
offender from all punishment and disqualifications, commutation merely 
substitutes one form of punishment for another of a lighter character, e.g., 
each of the following sentences may be commuted for the sentence next 
following it: death: transportation. rigorous imprisonment: simple imprison- 
ment: fine. Remission, on the other hand, reduces the amount of sentence 
without changing its character, e.g., a sentence of imprisonment for one 
year may be remitted to six months. Respite means awarding a lesser 
sentence instead of the penalty prescribed, in view of some special fact, 
eg. the pregnancy of a woman offender. Reprieve means a stay of execu- 
tion of a sentence, eg., pending a proceeding for pardon or commutation. 
Under the Indian Constitution, the pardoning 

Pardoning powers of power shall be possessed by the President as well 
aaa and Governor 1; the State Governors, under Arts. 72 and 161, 
$ respectively as follows— 


` President Governor 


1. Has the power to grant pardon, 1. No such power. 
reprieve, respite, suspension, 
remission or commutation in 
respect of punishment or sentence 
by court-martial. : 


2. Do, where the punishment or 2. Powers similar to those of 


sentence is for an offence against President in respect of an of- 
a law relating to a matter to fence against a law relating to 
which the executive power of the a matter to which the executive 


Union extends. power of the State extends 
ў (except as to death sentence for 


which see below.) 
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President Governor 


3. Do, in all cases where the 3. No power to pardon in case of 
sentence is one of death sentence of death. But the 
power to suspend, remit or 
commute a sentence of death, 
i if conferred by law, remains 

unaffected. 


In the result, the President shall have the pardoning power in respect 
of— 


(2) АП cases of punishment by a Court Martial, (The Governor shall 
have no such power), 


(3i) Offences against laws made under the Union and Concurrent Lists. 
(As regards laws in the Concurrent sphere, the jurisdiction of the President 
shall be concurrent with that of the Governor). Separate provision has been 
made as regards sentences of death. 

(ii) The only authority for pardoning a sentence of death is the 
President. ў 

But though the Governor has no power to pardon a sentence of death, he 
has, under s. 54 of the Penal Code and ss. 401-2 of the Criminal Procedure 
Code, the power to suspend, remit or commute а sentence of death in 
certain circumstances. This power is left in tact by the Coistitution, so 
that as regards suspension, remission or commutation, thé Governor shall 
kaye a concurrent jurisdiction with the President. 


(VI) Miscellaneous Powers—As the head of the executive power, the 
President has been vested by the Constitution with certain powers which 
may be said to be residuary in nature, and are to be found scattered amongst 
numerous provisions of the Constitution. Thus, 

(a) The President has the constitutional authority to make rules and 
regulations relating to various matters, such as, how his orders and 
instruments shall be authenticated; the paying into, custody of and 
withdrawal of money from, the public accounts of India; the number of 
members of the Union Public Service Commission, their tenure and 
conditions of service; recruitment and conditions of service of persons 
serving the Union and the secretarial staff of Parliament; the prohibition 
of simultaneous membership of Parliament and of the Legislature of a 
State; the procedure relating to the joint sittings of the Houses of Parlia- 
ment in consultation with the Chairman and the Speaker of the two 
Houses; the manner of enforcing the orders of the Supreme Court ; ‘the 
allocation among States of emoluments payable to a Governor appointed 
for two or more States; tha discharge of the functions of a Governor in 
any contingency not provided for in the Constitution; specifying Scheduled 
Castes and Tribes; specifying matters on which it shall not be necessary, 
for the Government of India to consult the Union Public Sarvice Commision. 


(b) He has the power to give instructions to a Governor to promulgate 
19 
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an Ordinance if г Bill containing the same Frovisions require the previous 
sanction of the President under the Constitution [Art. 213 (1), Proviso]. 

(c) He has the power to refer any question of public importance for 
the opinion of the Supreme Court and already five such references have 
been made since 1950 [Art. 143; see post]. 


(d). He has the power to appoint certain Commissions for the purpose 
of reporting on specific matters, such as, commissions to report on the 
administration of Scheduled Areas and welfare of Scheduled tribes and 
backward classes; the Finance Commission; Commission on Offcial 
Language; an Inter-State Council. 

(e) He has some special powers relating to ‘Union Territories’, or 
territories which are directly administered by the Union. Not only is the 
administration of such ‘Territories to be carried on by tha President through 
an Administrator, responsible to the President alone, but the President has 
the final legislative power (to make regulations) relating to the "Territories 
of the Andaman and Nicobar Islands ; the Laccadive, Minicoy and Amindivi 
Islands ; Dadra and’ Nagar Haveli"; and may even repeal or amend any law 
made by Parliament as may be applicable to such "Territories [Art. 240]. 


(f) The President shall have certain Special powers in respect of the 
administration of Scheduled Areas and Tribes, and Tribal Areas in Assam: 


(2) Subject to amendment by Parliament, the President shall have the 
power, by order, to declare an area to be a Scheduled Area or declare that 
an area shall cease to be a Scheduled Area, alter the boundaries of 
Scheduled areas, and the like [Fifth Sch., Para. 6]. 

(3) A Tribes Council may be established by the direction of the 
President in any State having Scheduled Areas therein but not Scheduled 
Tribes [Fifth Sch., Para, 4]. 


(i4) All regulations made by the Governor of a State for the peace and 
good government of the Scheduled Areas of the State must be submitted 
forthwith to the President and until assented to by him, such regulations 
shall have no effect [Fifth Sch., Para. 5 (4)]. 

(jv) Until a notification is issued by the Governor, with the approval 
of the President, in respect of any Tribal Area specified in Part B of the 
table in Sch. VI or any part of such area, the administration of such area or 
Part thereof, as the case may be, shall be carried on by the President 
through the Governor of Assam as his agent [Sch. VI, Para. 18 (2)]. 

(v) The President may, at any time, require the Governor of a State 
te make a report regarding the administration of the Scheduled Areas in 
that State and to give directions as to the administration of such Areas 
[Sch. V., Para 3]. 

(g) The President has certain special powers and responsibilities as 
regards Scheduled Castes and Tribes: 

' (i) Subject to modification by Parliament, the President has the power 
to draw up and notify the lists of Scheduled Castes and Tribes in each 
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State and Union Territory. Consulation with the Governor is required 
in the case of the list relating to а State [Arts. 341-2]. 


(ii) The President shall appoint a Special Officer to investigate and 
ieport on the working of the safeguards provided in the Constitution for the 
Scheduled Castes and "Tribes [Art. 338]. 

(iii) The President may at any time and shall at the expiration of 
ten years from the commencement of the Constitution, appoint a Commis- 
sion for the welfare of the Scheduled Tribes in the States [Art. 339]. 


(VII) Emergency Powers—The foregoing may be said to be an 
account of the President's normal powers. Besides these, he shall have 
certain extraordinary powers to deal with emergencies, which deserve a 
separate treatment. For the present, it may be mentioned that the situa- 
tions that would give rise to these extraordinary powers of the President 
are of three kinds: 


(a) Firstly, the President is given the power to make “Proclamation 
of Emergency" on the ground of threat to the security of India or any part 
thereof, by war, external aggression or internal disturbance. ‘The object of 
this Proclamation is to maintain the security of India and the effect of the 
Proclamation is, infer alia, assumption of wider control by the Union over 
the affairs of the States or any of them as may be affected by internal 
or external aggression [Art. 352]. 


(Ъ) Secondly, the President is empowered to make a Proclamation 
that the Government of a State cannot be carried on in accordance with the 
provisions of the Constitution. The break-down of the constitutional 
machinery may take place either as a result of a political deadbock or the 
failure by a State to carry out the directions of the Union [Arts. 356, 365]. 
By means of a Proclamation of this kind, the President may assume to 
himself any of the governmental powers of the State and to Parliament the 
powers of the Legislature of the State. 

(c) Thirdly, the President is empowered to declare that a situation 
has arisen whereby “the financial stability or credit of India or of 
апу part thereof is threatened” [Art. 360]. The object of this Proclamation 
is to maintain the financial stability of India by controlling the expenditure 
of the States and by reducing the salaries of the public servants, and by 
giving directions to the States to observe canons of financial propriety, as 


тау be necessary." 


3. The Council of Ministers. { 


he framers of our Constitution intended’? that though formally all 
vested in the President, he should act as the cons- 
Executive like the English Crown, acting on the 
sible to the popular House of the Legislature, 


executive powers were 
titutional head of the 
advice of Ministers respon 
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But while the English Constitution leaves the entire system of Cabinet 
_ Government to convention, the Crown being legally 

ie аш by vested. with absolute powers and the Ministers 
being in theory nothing more than the servants of 

the Crown, the framers of our Constitution enshrined the foundation of the 
Cabinet system in the body of the written Constitution itself, though, of 


course, the details of its working had necessarily to be left to be filled up by 


convention and usage, 
The Constitution, thus, laid down in Art. 74 (1)— 


“There shall be a Council. of Ministers with the Prime Minister at the head to aid 
and advise the President in the exercise of his functions,” 


While the Prime Minister is. selected by the President, the other 

; .. Ministers are appointed by the President on the 

ошен of Minis advice of the Prime Minister [Art. 75 (1) and the 

j allocation of portfolios amongst them is also made 

ty him. Further, the President's power of dismissing an individual Minis- 

ler is a virtual power at the hands of the Prime Minister. In selecting the 

Prime Minister, the President must obviously be restricted to the leader of 

the party in majority in the House of the People, or, a person who is in a 
position to win the confidence of the majority in that House. 


The number of members of the Council of Ministers is not specified in 

the Constitution. Tt is determined according to the exigencies of the time. 

At the end of 1961, the strength of the Council 

е Ministers оғ Ministers of the Union was 47, and at the end 

: of 1964, it was raised to 51. ‘All the Ministers, 

however, do not belong to the same rank. They are classified under three 

tanks: (a) Cabinet Ministers or “members of the Cabinet"; (b) Ministers 
of State; (c) Deputy Ministers, 


The Constitution does not classify the members of the Council of Minis- 
ters into different ranks. All this has been done informally, following the 
English practice. It has now got legislative sanction, so far as the Union 
is concerned; in s. 2 of the Salaries and Allowances of Ministers Act, 1952, 
which defines a “Minister” as а “Member of the Council of Ministers, by 
whatever name called, and includes a Deputy Minister.” 

The Council of Ministers is thus a composite body, consisting of different 

: categories. At the Centre, these categories are 

Salaries Of aie three, as stated above. According to the Salaries 

and Allowances of Ministers Act, 1952, as amended, the salaries and allo- 
wances of these three ranks of Ministers are— 

(а) Cabinet Minister: Rs, 2,250/- plus a sumptuary allowance of Rs. 
500/-, per mensem. | | 

(b) Minister of State: Rs. 2,250/- but no sumptuary allowance. 


(c) Deputy Minister: Rs. 1,750/-. 
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No Minister shall be entitled to any salary or allowance as a member 
of Parliament in addition to the above, but each Minister shall be entitled 
to а residence, free of rent, 

The rank of the different Ministars is determined by the Prime Minister 
according to whose advice the President appoints the Ministers [Art. 75 (1)], 
and also allocates business amongst them (Art. 77). While the Council of 
Ministers is collectively responsible to the House of People [Art. 75 (3) ] and 
Art. 78 (c) enjoins the Prime Minister, when required by the President, to 
submit for the consideration of the Council of Ministers any matter on 


which a decision has been taken by a Minister but which has not been’ 


considered by the Council—in practice, the Council of Ministers seldom 
meets as a body. It is the Cabinet, an inner body within the Council, 


which shapes the policy of the Government. As in England, the Cabinet, as - 


a body, is not known to the law. | = 4 


While Cabinet Ministers attend meetings of the Cabinet of their own 
right, Ministers of State are not members of the Cabinet and they can 
attend only if invited to attend any particular meeting. A Deputy Minister 
assists the Minister in charge of a Department or Ministry and takes no 
part in Cabinet deliberations. ios : 

Ministers may be chosen from members of either House and a Minister 
who is a member of one House has a right to speak in and to take part inl 
the proceedings of the other House though he has no right to vote in the 
House of which he is not a member [Art. 88]. 

Under our Constitution, there is no bar to the appointment of a person 
from outside the Legislature as a Minister. But he cannot continue as 
Minister for more than 6 months unless he secures a seat in either House 
af Parliament (by election Or nomination, as the case тау be), in. the 
meantime. Art. 75 (5) says— 

“A Minister who for any period of six consecutive months is not a member of either 
- House of Parliament shall at the expiration of that period cease to be a Minister. 

By virtue of this provision, Pandit Pant, who was not a member’ of 
Parliament, was appointed Minister for the Union and, subsequently, he 
secured a seat in the Upper House, by election. di 

Asto Ministerial responsibility, it may be stated that the Constitution 

follows in the main the English principles except 
Ministerial responsi- as to the legal responsibility of individual Minis- 
bility to Parliament. ters for acts done by or on behalf of the President. ; 

: nsibi- (A) "The principle of colléctive responsibility is 

i is RE codfied in Art. 75 (3) of the Constitution— 
ouse of the 


«Тһе Council of Ministers shall be collectively responsible to the Ho рми] 


TE " " " 5 
So, the Ministry, in а body, shall be under a constitutional obligation to 


esion as soon as it- loses the confidence of the popular e Lies 
сане The collective responsibility is to the House of the pl 
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even though some of the Ministers may be members of the Council of 
States. 

Of course, instead of resigning, the Ministry shall be competent to 
advise the President or the Governor to exercise his power of dissolving the 
Legislature, which the latter would exercise in marginal cases when it may 
be doubtful that the House does not represent the views of the electorate 
faithfully. 

(B) The principle of individual responsibi- 


MERI омы i- lity to the head of the State is embodied in 
"Art. 75 (2)— 


“The Ministers shall hold office during the pleasure of the President." 


The result is, that though the Ministers are collectively responsible to 
the Legislature, they shall be individually responsible to the Executive head 
and shall be liable to dismissal even when they may have the confidence of 
the Legislature. Sut since the Prime Minister's advice will be avaliable 
in the matter of dismissing other Ministers individually, it may be expected 
that this power of the President will virtually be, as in England, a power of 
the Prime Minister against his colleagues,—to get rid of an undesirable 
colleague even where the Minister may still possess the confidence of the 
majority in the House of the People. 

(C) But, as stated earlier, the English principle of legal responsibility 

fat has not been adopted in our Constitution. In 
IE ey, England, the Crown cannot do any public act 
without the countersignature of a Minister who is liable in a Court of law 
if the act done violates the law of the land and gives rise to a canse of action 
in favour of an individual. But our Constitution does not expressly say 
that the President can act only through Ministers and leaves it to the 
President to make rules as to how his orders etc., are to be authenticated, 
und on the other hand, provides that the Courts will not be entitled to 
enquire what advice was tendered by the Ministers to the executive head. 
Hence, if an act of the President is, according to the rules made by him 
authenticated by a Secretary to the Government of India, there is no scope 
for a Minister being legally responsible for the act even though it may have 
been done on the advice of the Minister. 


As in England, the Prime Minister is the “keystone of the Cabinet 

arch”, Art. 74 (1) of our Constitution expressly 

Speci ` states that the Prime Minister shall be “at the 

Prime a peo Po ihe head” of the Council of Ministers. Hence, the other 

Council of Ministers. Ministers cannot function when the Prime Minister 
dies or resigns. 

In England, the position of the Prime Minister has been described by 
Lord Morley as ‘primus inter pares’, i.e., ‘first among equals’. In theory, all 
Ministers or members of the Cabinet have an equal position, all being 
advisers of the Crown, and all being responsible to Parliament in the same 
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manner. Nevertheless, the Prime Minister has a pre-eminence, by conven- 
tion and usage. Thus,— 


(a) ‘The Prime Minister is the leader of the party in majority in the 
popular House of the Legislature. 


(b) He has the power of selecting the other Ministers and also advising 
the Crown to dismiss any of them individually, He may also require any 
of them to resign. Virtually, thus, the other Ministers hold office at the 
pleasure of the Prime Minister. 7 

(с) The allocation of business amongst the Ministers is a function of 
the Prime Minister, He can also transfer a Minister from one Department 
to another. ' 

LAT 


(d) He is the chairman of the Cabinet, summons its meetings and 
presides over them. 


(e) While the resignation of other ministers merely creates a vacancy, 
the resignation or death of the Prime Minister dissolves the Cabinet. 


(f) The Prime Minister stands between the Crown and the Cabinet. 
Though individual Ministers have the right of access to the Crown on 
matters concerning their own departments, any important communication, 
particularly relating to policy, can be made only through the Prime Minister. 

(g) He is in charge of co-ordinating the policy of the Government and 
bas, accordingly, a right of supervision over all the departments. 

In India, all these special powers will belong to the Prime Minister in- 
asmuch as the conventions relating to Cabinet Government are, in general, 
applicable, But some of these have been codified in the Constitution itself. 
The power of advising the President as regards the appointment of the 
ether Ministers is, thus, embodied in Art. 75 (1). As to the function of acting 
as the channel of communication between the President and the Council 
of Ministers, Art. 78 provides— ; 


“Tt shall be the duty of the Prime Minister— 

(a) to communicate to the President all decisions of the Council of Ministers 
relating to the administration of the affairs of the Union and proposals for 
legislation; 

(b) to furnish such information relating to the administration of the affairs of the 
Union and proposals for legislation as the President may call for; and 

(c) if the President so requires, to submit for the consideration of the Council 
of Ministers.any matter on which a decision has been taken by a Minister 
but which has not been considered by the Council." 

Thus, even though апу particular Minister has tendered any advice to 
the Prime Minister without placing it before the Council of Ministers, the 
President has (through the Prime Minister) the power to refer the matter 
to be considered by the Council of Ministers. The unity of the Cabinet 
system will thus be enforced in India through the provisions of the written 


Constitution. 
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4. The President in relation to his Council of Ministers. 


It is no wonder that the position of the President under our Constitution 
has evoked much interest amongst political scientists in view of the plenitude 
of powers vested in an elected President holding for a fixed term, saddled 
with the limitations of Cabinet responsibility. i 

: In а Parliamentary Government, the tenure of office of the virtual 
executive is dependent on the will of the Legislature; in a Presidential 
Government the tenure of office of the executive is independent of the will 
of the Legislature (Leacock). ‘Thus, in the Presidential form of which the 
model is the United Siates,—the President is the real head of the Executive 
who is elected by the people for a fixed term. He is independent of the 
Legislature as regards his tenure and is not responsible to the Legislature 
for his acts. He may, of course, act with the advice of ministers, but they 
are appointed by him as his counsellors and are responsible to him and not 
to the Legislature. Under the Parliamentary system represented by England, 
on the other hand, the head of the Executive (the Crown) is a mere titular 
ead, and the virtual executive power is wielded by the Cabinet, a body 
formed of the members of the Legislature and responsible to the popular 
"House of the Legislature for their office and actions. 
, Being a Republie, India could not have a hereditary monarch. So, an 
elected President is at the head of the executive power in India. The tenure 
| of his term is for a fixed term of years as of the 
President compared American President. He also resembles the 
vi ee Coen dent American President inasmuch as he is removable by 
; the Legislature under the special quasi-judicial 
procedure of impeachment. But, on the other hand, he is more akin to the 
- English King than the American President їп so far as һе has no ‘functions’ 
to discharge, on his own authority. All the powers that are vested by the 
Constitution in the President are expected to be exercised on the advice of 
the’ Ministers responsible to the Legislature as in England. While the so- 
called Cabinet of the American President is responsible to himself and not 
to Congress, the Council of Ministers of our President shall be responsible 
to Parliament. 

"The reason why the framers of the Constitution discarded the American 
model after providing for the election of the President of the Republic by 
an electoral college formed of members of the Legislatures not only of the 
Union but also of the States, has thus been explained; In combining 
stability with responsibility, they gave more importance to the latter and 
preferred the system of ‘daily assessment of responsibility’ to the theory of 
‘periodic assessment’ upon which the American system is founded. Under 
the American system, conflicts are bound to occur between the Executive, 

Legislature and Judiciary; and, on the other hand, according to many 
modern American writers the absence of co-ordination between the 
Legislature and the Executive is a source of weakness. of the American 
political system. What is wanted in India on her attaining freedom from 
one and a half century of bondage is a smooth form of Government which 
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would be conducive to the manifold development of the country without 
the least friction,—and to this end, the Cabinet or Parliamentary system of 
Government of which India has already had some experience, is better 
suited than the Presidential, 


A more debatable question that has been raised is whether. the Constitu- 
tion, obliges the President to act only on the advice of the Council of 
Ministers, on every matter, 


Though there is-no provision in the Constitution empowering the 
President to exercise any function ‘in his discretion’, neither is there any 
' provision requiring him to act only in accordance with ministerial advice 
in every matter. We have already seen that Cl. (1) of Art: 74 simply says 
that— 

“there: shall. be Council of Ministers...)....to aid and. advice the President: .. .. ." 


Prima facie, it does not say that the President may discharge his 
functions under the Constitution only upon the advice of the Council of: 
Ministers, Cl. (2) of Art. 74 on the other hand, says— 

j “(2) The question whether any, and if so what, advice was tendered by Ministers 
to the President shall not be inquired into in any court." 


So, ло Court would be entitled to invalidate any act of the President on 
the ground that he has not taken, or has acted contrary to, ministerial advice 
in any matter. It may be constitutionally improper 
Relation between, the for the President to do so, but the Courts cannot 
Pen QM ue Coun- interfere on the ground of such impropriety. This 
is, no doubt, the position also in England. But in 
England the absolute King has been made to be a constitutional ruler by 
the convention that he can act only through a minister responsible to 
Parliament and that no act of the King will have any legal validity unless: 
countersigned by a minister. But in the Constitution of India there is no 
provision to that effect; on the other hand, it is the President himself who 
is empowered to make rules as to how his order should be authenticated and 
the validity of such rule shall not be open to 
. How far the President question in the Courts [Art. 77 (2)]. According to 
рш шү upon the rules made under this article, orders of the 
, President are authenticated by Secretaries of the 
Departments and not by Ministers. It would пої, therefore, be correct to 
cay that there is “no constitutional means’ at the disposal of the President 
“to implement any decis‘on he might wish to take in the public interest"?, 
In fact, there is no legal sanction to compel the President to act. only 
upon the advice of his ministers in every matter, ‘The only sanctions are— 
(a) His moral obligation to act in ‘accordance with the Const tution" 
[Art. 53 (1)], as to which he has to take an oath before assumption of 
NS The ultimate constitutional sanction of impeachment: [Art. 61]. 
Impeachment is, however, a difficult process and an analogous. procedure 
in the American Constitution has practically become a dead letter. 


20 


154 . INTRODUCTION TO THE CONSTITUTION OF INDIA 


` (c) ‘The risk of his violating a mandatory provision of the Constitution 
for the breach of which it will be competent for the Courts to nullify a duly 
authenticated act of the President. 


Thus, the Constitution provides that certain acts can be done only by a law 
made by Parliament, e.g., taxation [Art. 265], or expenditure of money from 
the public revenues [Art. 266 (3)]. Hence, even though the President may 
possibly issue orders through some Secretary against the wishes of the 
Ministers, while they command a majority in Parliament, it would not 
be possible for the President to have from Parliament the legislation necessary 

for carrying on his administration, and, sooner or later, such orders are 
bound to be challenged before the Courts as invalid for contravention of 
constitutional provisions such as those just mentioned. 


` (d) In this connection, it should also be pointed out that there are 
certain-provisions in our Constitution which would indirectly prevent the 
President from acting contrary to the advice of the Council of Ministers. 
Art. 74 (1) says that “there shall be a Council of Ministers.” It is couched 
in the same form as Art. 52 which says— there shall be a President 
of India.” 
Hence, the President cannot help doing without Ministers as soon as one 
Cabinet resigns, just as the Council of Ministers cannot do without a 
President if the President in office resigns or dies. 


Now, if the President acts against the advice of his Council of Ministers, 
the Council will certainly resign, The President will then be obliged to 
find out another Council of Ministers having a majority in the House, for, 
Art, 75 (3) requires that the Council of Ministers shall be collectively 
responsible to the lower House of the Legislature, so that none but a person 
having a command over the majority in the House can form a Ministry: 
Hence, if a Prime Minister has a solid majority in the House, this very 
fact will dissuade the President from acting contrary to his advice 

There is no provision in the Constitution corresponding to Art. 356 
to enable the President to suspend the constitutional machinery for the Union 
аз in a State. 5 

(е) In fact, Ше very expression ‘aid and advise’ has been adopted in 
Art. 74 (1) from systems under which the head of the Executive acts as а 
constitutional head,—only on the advice of ministers responsible to the 
Legislature. In England, all powers are legally versed in the Crown and, 
yet, the convention is firmly established since the time of George Hr that 
ihe Crown can exercise his powers only according to the advice of ministers 
responsible to Parliament. This convention was adopted by the Dominion 
Constitutions (Australia, Canada, South Africa) by using the words ‘aid and 
advise’ and the same phraseology was adopted from the Dominion precedents, 
in ss. 9 and 50 of the Government of India Act, 1935 and neither under the 
Dominion Constitutions nor under the Government of Ind'a Act, 1935 was 
any question ever raised that the Governor-General or a Governor could 
act without the advice of his ministers, outside some specified matters 
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which may have been expressly taken out of the sphere of ministerial advice, 
by the Constitution Act itself, 


The above interpretation of the expression ‘aid and advice’, has, in fact, 

been accepted by our Supreme Court in Ram Jawaya’s case," in these 
words— 
{ “Under Article 53 (1) of our Constitution, the executive power of the Union is vested 
in the President. But under Article 75 there is to be а council of Ministers with the 
Prime Ministers at the head to aid and advise the President in the exercise of his 
functions. The President has thus been made a formel or constitutional, head of the 
executive and the real executive powers are vested im the Ministers or the Cabinet. 
The same provisions obtain in regard to the Government of States; the Governor, 
occupies the position of the head of the executive in the State but it is virtually the 
Council of Ministers in each State that carries on the executive Government. In the 
Indian Constitution, therefore, we have the same system of parliamentary executive as 
in England and the council of Ministers consisting, as it does, of the members of the 
legislature is like the British Cabinet, fa hyphen which joins, a buckle which fastens. 
the legislative part of the State to the executive part’.” 

(f) In fine, it must be said that the relation between the President and 
lis ministers is left by the Constitution, to convention and the personal 
character of the leaders who occupy these offices for the time being. As Dr. 
Rajendra Prasad (who had since become the first President of India) 
cbserved in the Constituent Assembly**— 

“Although: there is no specific provision in the Constitution itself making it binding 
оп the President to accept the advice of his ministers, it is hoped that the convention 
under which in England the King always acted on the advice of his ministers would be 
established in this country also and the President would become a constitutional 
President in all matters.” 

Of course, there are certain marginal cases where the President may 
act without ministerial advice, as can the Crown in England, because in such 
cases such advice may not be available, e.g.,— ў 

(4) In the matter of selection of a Prime Minister when the vacancy 
atises owing to the death of a Prime Minister, or when no party has a clear 
majority in the House of the People. 

(i). To refuse dissolution of the House of the People to a Prime 
Minister who has been. defeated in the House, if the President is convinced 
that the dissolution has been asked for improperly. 

(43) A more critical situation may be imagined even though it may not 
happen at all so long as the President and the Prime Minister belong to 
the same party. Art 53 obliges the President to exercise the executive 
power ‘in accordance with this Constitution’ and under Art. 60, he takes 
oath to ‘preserve, protect and defend the Constitution’. Supposing that the 
President finds that some order that he is asked to sign or some Bill to 
which he is asked to assent, is opposed to the provisions .or intent of the 
Constitution, even though it may have the support of the Council of 
Ministers or the majority in Parliament (e.g., a Bill for cession of territory). 
As I have already said, stich a situation may, be imagined when the 
President belongs to a party other than that in power, and when the 
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interpretation of the provisions of the Constitution as given by that party 
may not appeal to the independent opinion of the President. Whether, in 
such a situation, a conscientious President would court the risk of impeach- 
ment by refusing to act according to ministerial advice, history alone can 
answer. 


'5. The Attorney-General for India. 


The office of the Attorney-General is one of the offices placed on a 
‘special’ footing by the Constitution. He is the first Law Officer of the 
"Government of India, and as such, his duty shall be— 

` (i) to give advice on such legal matters and to perform such other duties 
-of ıa legal-charatter as may, from time to time, be referred or assigned 
to him’ by the President; and (i) to discharge the functions conferred on 
him by the Constitution or any other law for the time being in force 
[Art. 76]. 


Though the Attorney-General of India is not (as in England) a 
member of the Cabinet, he shall also-have the right to speak in the Houses of 
Parliament or in any. Committee thereof, but shall have no right to vote 
[Art, 88]. In the performance of his official duties, the Attorney-General 
shall have a right of audience in all Courts in the territory of India. 


‘The Attorney-General for India shall be appointed by the President and 
shall hold office during the pleasure óf the President. He must have the 
same qualifications as are required to be a Judge of the Supreme’ Court. 
He shall receive such remuneration as the President may determine ; and 
the President has determined that the Attorney-General shall be paid a 
monthly retainer of Rs. 4,000/-. 


6. The Compiroller and Auditor-General of India. 


Another pivotal office in the Government of India is that of the Com- 
ptroller and Auditor-General who controls the financial system of the country 
[Art. 148]. RO SES SEINE 

. As observed by Dr. Ambedkar, the Comptroller and, Auditor-General of 
India shall be the most important officer under the Constitution of India. 
For, he is to be the guardian of the public purse and it is his duty to see 
that not a farthing is spent out of the Consolidated Fund of India or of a 
‘State without the authority of the appropriate Legislature. In short, he 
shall be the impartial head of the audit and accounts system of India. “In 
order to discharge this duty properly, it is highly essetitial that this officer 
should be independent of any control by the Executive. 

"The foundation of a parlimentary system of Government, as has 
been already seen, is the responsibility of the Executive to the’ Legislature 
and the essence of such control lies in the system of financial control by the 
Legislature. In order to enable the Legislature from discharging this func- 
tion properly, it is essential that the Legislature should be aided by an agency, 
fully independent of the Executive, who would scrutinise the financial 
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transactions of the Government and bring the results of such scrutiny 
before the Legislature, ‘There was indeed an Auditor-General of India even 
under the Government of India Act, 1935 and this Act secured the indepen- 
dence of the Auditor-General by making him irremoveable except “in like 
manner and on the like grounds as a Judge of the Federal Court." The 
office of the Comptroller and Auditor-General, in the Constitution, is 
substantially modelled upon that of the Auditor-General under the Govern- 
ment of India Act, 1935, 
The independence of the Comptroller and Auditor-General has been 
a f sought to be secured by the following provisions 
Conditions of service. 56 tpe Constitution— $ 


(a) Though appointed by the President, the Comptroller and Auditor- 
General may be removed only on an address from both- Houses of 
Parliament, on the grounds of (i) ‘proved misbehaviour’ or (ii). ‘incapacity’. 

He is thus excepted from the general rule that all civil servants of the 
Union hold their office at the pleasure of the President [Cf. Art. 310 (1)]. 

(b) His salary and conditions of service shall be statutory i.e., as laid 
down by: Parliament by law) and shall not be liable to variation to his 
disadvantage during his term of office. Under this power, Parliament has 
enacted the Comptroller and Auditor-General (Conditions of Service) Act, 
1953, which has laid down that the normal term of office of a Comptroller 
and Auditor-General shall be six years but that he may at any time resign 
his office by writing addressed to the President. Further, he тау be 
removed earlier, by a joint address from both Houses of Parliament, as 
stated already. | т 

(с) He shall be disqualified for any further Government ‘office’ after 
retirement ?— so that he shall have no inducement to’ please the Executive 
of the Union or of any State. 

(d) "The salaries etc. of the Auditor-General. (Rs. 4,000/, per mensem) 
апд і staff and the administrative expenses of his office: shall be charged 
upon the revenue of India and shall thus be non-votable [Art. 148]. 

On the above points, thus, the position of the Comptroller and Auditor- 
General shall be similar to that of a Judge of the Supreme Court?! 

The Comptroller and Auditor-General shall perform such duties and 

t exercise stich powers in relation to the accounts of 
au ee the Union and of the States as may be prescribed 
by Parliament. No such legislation has so far taken place. Until provision 
án that behalf is-so made by Parliament, his powers and duties shall be 
such as were conferred on or exercisable by the Auditor-General of India 
immediately before the commencement of this Constitution in relation to 
the accounts of the Dominion of India and of the provinces respectively. 
These duties, in short, are— | 

(i) To sce that a farthing of the public money is not spent otherwise 
than under the sanction of Parliament (or of the State Legislature, as the 
case may be); in other words, that the grants voted by the appropriate 
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Legislature and embodied in the Appropriation Act are not exceeded or 
varied, and that no expenditure outside that Act is made. 

In connection-with his duty to ensure that all Governmental expenditure 
has been in conformity with the legal authority, the Comptroller and Auditor- 
General not only examines the statutory authority but also sees that the 
financial rules and orders which have a bearing on Governmental expenditure 
have also been obeyed and also that those who sanction expenditure have 
got the powers to do so. 

(ii) To ensure the above, the Comptroller and Auditor-General will 
audit the accounts of the Union and State Governments, prepare their 
respective accounts, and submit the same with his reports to the President 
or Governor, as the case may be. 

The reports of the Comptroller and Auditor-General of India relating 
to the accounts of the Union shall be submitted to the President, who shall 
cause them to be laid before each House of Parliament. The reports of the 
Comptroller and Auditor-General of India relating to the accounts of a State 
shall be submitted to the Governor, who shall cause them to be laid before 
the Legislature of the State [Arts. 149-151]. 

In Parliament, the Report of the Comptroller and Auditor-General is 
scrutinised by the Public Committee. 

(iii) The accounts of the Union and of the States shall be kept in such 
form as the Comptroller and Auditor-General of India may, with the 
approval of the President, prescribe. 

(iv) Under the Government of India Act, 1935, the Auditor-General 
of India was also responsible for keeping the accounts of the Federation 
end the Provinces, and after the Constitution, this duty also devolved upon 
the Comptroller and Auditor-General. 

Tt has, however, been recently decided that the Comptroller and Auditor- 
General should be relieved of the duty of preparing the accounts, for it is 
not quite satisfactory from the standpoint of financial control that the 
function of preparing the accounts and of auditing them should be combined 
in the same hands. The function of preparing the accounts will be gradually 
taken over by the Administrative Departments who are responsible for the 
expenditure and when this is complete, the Comptroller and Auditor-General 


will only be the auditing authority of the Union and the States. 


As has been just stated, the duty of preparing the accounts was a relic 

of the Government of Tndia Act, 1935, which has 

Sistah €— his no precedent in the British system, tinder which the 

; accounts are prepared, not by the Comptroller and 

‘Auditor-General, but by the respective Departments. The decision to 

separate the function of preparation of-accounts from the Comptroller and 

Auditor-General of India, brings this office at par with that of his counter- 
part in Britain in one respect. Š 

But there still remains another fundamental point of difference. 
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Though the designation of his office indicates that he is to function both as 
Comptroller and Auditor, owr Comptroller and Auditor-General is so far 
exercising the functions only of an Auditor. In the exercise of his functions 
as Comptroller, the English Comptroller and Auditor-General controls the 
receipt and issue of public money and his duty is to see that the whole 
of the public revenue is lodged in the account of the Exchequer at the 
Bank of England and that nothing is paid out of that account without 
legal authority. The ‘Treasury cannot, accordingly, obtain any money from 
the public Exchequer without a specific authority from the Comptroller, 
and, this he issues on being satisfied that there is proper legal authority 
for the expenditure. ‘This system of control over issue of the public money 
not only prevents withdrawal for an unauthorised purpose but also prevents 
expenditure in excess of the grants made by Parliament. 

In India, the Comptroller and Auditor-General has no such control 
over the issue of money from the Consolidated Fund and many Departments 
ате authorised to draw money by issuing cheques without specific authority 
from the Comptroller and Auditor-General, who is concerned only at the 


` audit stage when the expenditure has already taken place. This system is 


a relic of the past, for, under the Government of India Acts,’ even the 
designation Comptroller was not there and the functions of the Auditor- 
General was ostensibly confined to audit. After the commencement of the 
Constitution, it was thought desirable that ovr Comptroller and Auditor- 
General should also have the control over issues as in England, particularly 
for ensuring that “the grants voted and appropriations made by Parliament 
are not exceeded” But no action has as yet been taken to introduce the 
system of Exchequer Control over issues as it has been found that the entire 
system, of accounts and financial control shall have to be overhauled before 
the control can be centralised at the hands of the Comptroller and Auditor- 
General. 

The functions of the Comptroller and Auditor-General have recently 
been the subject of controversy, in regard to two questions: 

The first is, whether in exercising his function of audit, the Comptroller 
and Auditor-General has the jurisdiction to comment on extravagance and 
suggest economy, apart from the legal authority for a particular expenditure. 
Éven an academician like Appleby?? has observed that the question of 
economy is inseparably connected with the efficiency of the administration 
and that, having no responsibility for the administration, the Comptroller 
and Auditor-General or his staff has no competence on the question of 
economy : 

“Auditors do not know and cannot be expected to know, very much about good 
administration; their prestige is highest with others who do not know much about 
administration. ...Auditing is'a necessary but highly pedestrian function with a narrow 
prospective and very limited usefulness".22 

Another question is whether the audit of the Comptroller and Auditor- 
General should be extended to industrial and commercial undertakings 
carried on by the Government through private limited companies, who are 
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governed by the Articles of their Association. It has been rightly contended 
Буға. former Comptroller and Auditor-General** that inasmuch as money 
is issued out of the Consolidated Fund of India to invest in these companies 

, and.corporations on behalf of the Government, the audit of such companies 
must! necessarily be a right and responsibility of the Comptroller and 
Auditor-General, while, at present, the Comptroller and Auditor-General 
can have no such power unless the Articles of Association of such com- 
panies provide for audit by the Comptroller and Auditor-General. ‘The 
result is that the report of the Comptroller and Auditor-General does not 
include the results of the scrutiny of the accounts of these corporations 
and the Public Accounts Committee or Parliament have little material 
for controlling these important bodies, spending public money, On behalf 
of the Government, however, this extension of the function of the Comp- 
troller and Auditor-General has been resisted on the ground that the 
Comptroller and Auditor-General lacks the business or industrial experience 
which is essential for examining the accounts of these enterprises and that 
the application of the conventional machinery of the Comptroller and 
Auditor-General is likely to paralyse these enterprises which are indispens- 
able for national development. 
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a Legislature in each of these Territories, after the Constitution (Fourteenth 
Amendment) Act, 1962, which amended Art. 240 (1) of the Constitution in 
this behalf. 

These powers will be more fully dealt with in the Chapter on ‘Emergency 
Provisions.’ 

C.A.D., Vol. IV, pp. 580; 734; Vol. VII, pp. 32, 974, 984. 

At the end of 1964, their number was—(a) Members of the Cabinet—14; 
(b) Ministers of State—15; (c) Deputy Ministers—22. 

The suggestion of President Dr. Rajendra Prasad, in his speech at the Indian 
Law Institute, that the position of the Indian President was not identical with 
that of the British Crown, must be read with his quoted observation in. the 
Constituent Assembly which, as a contemporaneous statement, has a great 
value in assessing the intent of the makers of the Constitution, and the meaning 
behind Art. 74 (1) itself. 

There was a vehement public criticism that this prohibition in Art. 148 (4) was 
violated by the appointment of a retired Comptroller and Auditor-General as 
the Chairman of the Finance Commission. According to judicial decisions, an 
‘office’ is an employment, which embraces the ideas of tenure, duration, emolu- 
ment and duties. Now. the Finance Commission is an office created by Art. 280 
of the Constitution itself, with „a definite tenure, emoluments and duties as 
defined by the Finance Commission (Miscellaneous Provision) Act, 1951. read 
with Art. 280 of the Constitution. Apparently, therefore, the membership of 
the Finance Commission is an office under the Government of India, which 
comes within the purview of Art. 148 (4). 

But, as Dr. Ambedkar pointed out in the Constituent Assembly (C.A.D., 
VIII, p. 407). іп one respect the independence of the Comptroller and Auditor- 
General falls short of that of the Supreme Court. While the power of appoint- 
ment of the staff of the Supreme Court has been given to tht Chief. Justice of 
India [Art. 146 (1)] the Comptroller and Auditor-General has no power of 
appointment, and, consequently, no power of disciplinary control with respect 
to his subordinates. In the case of the Comptroller and Auditor-General, 
these powers have been retained by the Government of India though it is 
obviously derogatory to the administrative efficiency of this highly responsible 
functionary. р д 

Appleby, A, Re-examination of India’s Administrative System, р. 28. 


-Narhari Rao's statement before the Public Accounts Committee, 1952. 
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CHAPTER XI 
THE UNION LEGISLATURE 


As has been explained at the outset, owr Constitution has adopted the 
Parliamentary system of Government which effects 

Functions of Paria a harmonious blending of the legislative and execu- 
ips , tive organs of the State inasmuch as the executive 
power is wielded by a group of members of the Legislature who command 
a majority in the popular Chamber of the Legislature and remain in power 
so long as they retain that majority. ‘The functions of Parliament as the 
legislative organ follow from the above feature of the Parliamentary system: 


I. Providing the Cabinet—It follows from the above that the first 
function of Parliament is that of providing the Cabinet and holding them 
responsible. Though the responsibility of the Cabinet is to the popular 
Chamber the membership of the Cabinet is not necessarily restricted to 
that Chamber and some of the members are usually taken from the upper 
Chamber, 


IL Control of the Cabinet—tit is a necessary corollary from the theory 
of ministerial responsibility that it is a business of the popular Chamber to 
see that the Cabinet remains in power so long as it retains the confidence 
of the majority in that House. ‘This is expressly secured by Art. 75 (3) of 
our Constitution, 


ПІ. Criticism of the Cabinet and of individual Ministers—In modern 
times both the executive and legislative policy are initiated by the Cabinet, 
and the importance of the legislative function of Parliament has, to that 
extent, diminished from the historical point of view, But the critical 
function of Parliament has increased in importance and is bound to increase 
if Cabinet government is to remain a ‘responsible’ form of Government 
. instead of being an autocratic one. In this function, both the Houses 

participate and is capable of participating, though the power of bringing 
about a downfall of the Ministry belongs only to the popular Chamber 
(ie. the House of the People). [Art. 75 (3)]. 


While the Cabinet is left to formulate the policy, the function of Parlia- 
ment is to bring about a discussion and criticism of that policy on the floor 
of the Houses, so that not only the Cabinet can get the advice of the 
deliberative body and learn about its errors and deficiencies, but the nation 
as a whole can be apprised of an alternative point of view, on the evaluation 
of which representative democracy rests in theory. 

IV. An organ of information—As an organ of information, Parliament 
is more powerful than the Press or any other private agency, for Parliament 
secures the information authoritatively, from those in the know of things. 
The information is collected and disseminated not only through the debates 
but through the specific medium of ‘Questions’ of Ministers. 


"HE UNION LEGISLATURE 163 


V. Legislation—The next function of the Legislature is that of making 
laws which belongs to the Legislature equally under the Presidential and 
Parliamentary forms of government. In India, since the inauguration of 
the Constitution the volume of legislation is steadily rising in order to carry 
out the manifold development and other measures necessary to establish a 
welfare State. 


VI. Financial control—Parliament has the sole power not only to 
authorise expenditure for the public services and to specify the purposes 
to which that money shall be appropriated, but also to provide the ways 
and means to raise the revenue required, by means of taxes and other 
impositions and also to ensure that the money that was granted has been 
spent for the authorised purposes. As under the English system, the lower 
House possesses the dominant power in this respect, under owr Constitution 
[Art. 109]. ; ; х 

The Parliament of India consists of the President and two Houses, The 
lower House is called the House of the People while 
the upper House is known as the Council of 
States? [Art. 79]. 

(The Hindi names of ‘Lok Sabha’ and ‘Rajya Sabha’ have been adopted 
by the House of the People and the Council of States respectively). 

The President is a part of the Legislature, like the English Crown, for, 
even though he does not sit in Parliament, except for the purpose of deliver- 
ing his address [see р. 135, ante], a Bill passed by the House of Parliment 
cannot become law without the President's assent. Even a Bill to amend ' 
the Constitution requires his assent. The other legislative functions of the 
President, such as the making of Ordinances while both Houses are not in 
sitting, have already been explained [pp. 141-3, ante]. 

0 The Council of States shall be composed of not more than 250 members, 

i of whom (a) 12 shall be nominated by the Presi- 

Composition of the dent: and (b) the remainder (ie. 238) shall be 

enr ri ed uie of the States is the m Terri- 
tories elected by the method of indirect election [Art. 80]? 

(a) Nomination —The 12 nominated members shall be chosen by the 
President from amongst persons having ‘special. knowledge or practical 
experience in literature, science, art, and social service". The Constitution 
thus adopts the principle of nomination for giving distinguished persons a 
place in the upper Chamber. 

(b) Representation of 5 tates —'The representatives of each State shall 
be elected by the elected: members of the Legislative Assembly of, the State 
in accordance with the system of proportional representation by means of 
the single transferable vote. ! 

(e) Representation. of Union. Territories. —The representatives of the 
Union Territories shall be chosen in such manner as Parliament may pres- 
cibe TArt. 80 (5)]. Under this power Parliament has prescribed? that the 
representatives of the Union Territories to the Council of States shall be 


Constitution of Parlia- 
ment. 
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(indirectly) elected by members of an electoral college for that Territory, 
in accordance with the system of proportional representation by means of 
the single transferable vote, 


The Council of States thus reflects a federal character by representing 
the Units of the federation. But it does not follow the American principle 
of equality of State representation in the Second Chamber. In India, the 

“number of representatives of the States to the Council of States varies from 
4 (Jammu & Kashmir) to 34 (Utter Pradesh). 


The House of the People has a variegated composition. The Constitu- 
tion prescribes a maximum number as follows: 


Composition of {һе (a) Not more? than 500 [Art. 81 (1) (a)] 
House of the People. representatives of the States; 


(b) Not more than 25 representatives of Union Territories and the 
North-East Frontier Tract. [S. 81 (1) (b), Sch. VI, para 18 (2)]. > 

(c) Not more than 2 members of the Anglo-Indian community, nomina- 
ted by the President, if he is of opinion that the Anglo-Indian community 
is not adequately represented in the House of the People [Art. 331]. 

(a) "The representatives of the States shall be directly elected by the 
people of the State (except in the States of Jammu & Kashmir) on the basis 
of adult suffrage. Every citizen who is not less than 21 years of age and 
is not otherwise disqualified, e.g., by reason of non-residence, unsoundness 
of mind, crime or corrupt or illegal practice, shall be entitled to vote at 
such election [Art. 326]. 

"There will.be no reservation of seats for any minority community other 
than the Scheduled Castes, including backward sections of the Sikhs coming 
within that category, and the Scheduled Tribes [Art. 330]. 

The bulk of the members of the House are thus the directly elected 
representatives of the people. 

The representatives of the State of Татти & Kashmir are, however, to 
be appointed by the President on the recommendation of the Peete 
the State. SE үе 

(Ъ) The members from the Union Teriitoriés and the North East 
Frontier Tract are to be chosen in such manner as Parliament may by law 
“provide. ar a Hag a ien 

Under this power, Parliament has enacted* that the seats for the (i) 
Andaman and Nicobar Islands: (ii) Laccadive, Minicoy and Amindivi 
Islands ; (#1) Dadra and Nagar Haveli®; (iv) The North-East Frontier Tract, 
shall be filled by persons nominated by the President, while the represen- 
tatives of the other Union Territories shall be chosen by direct election. 

(c) "Two members may be nominated from the Anglo-Indian com- 
munity by the President to the House of the People if he is of opinion that 
the Anglo-Indian community has not been adequately represented in the 
House of the People [Art. 331]. (See Table VIT, post). 


=. 
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The election to the House of the People being direct, requires that the 
territory of India should be divided into suitable territorial constituences, 
` Territorial constituen- for the purpose of holding such elections. Art 81 
2 jor m of the (2), ав it stands after the Constitution (Seventh 
ouse ofthe People, Amiendment) Act, 1956, has provided for uniformity 
of representation in two respects—(a) as between the different States, and 
(b) as between the different constituencies in the same State, thus: 


(a) there shall be allotted to each State a number of seats in the 
House of the People in such manner that the ratio between that 
number and the population of the State is, so far as practicable, 
the same for all States; and 


(b) each State shall be divided into territorial constituencies in such 
that the ratio between the population of each constituency and 
the number of seats allotted to it is, so far as practicable, the 
same throughout the State. 


For the above purpose, the population of each State shall be ascertained 
as at the preceding census and upon the completion of each census, 
the allocation of seats in the House of the People to the States and the 
division of each State into territorial constituencies shall be readjusted by: 
such authority and in such manner as Parliament may by law determine: 


Provided that such readjustment shall not affect representation in the 
House of the People until the dissolution of the then existing House [art. 82]. 


While the system of separate.electorates was abandoned by the Constitit- 
А tion, the system of proportional representation was 
Proportional Represen- j^ A 
tation for Council of partially adopted for the second Chamber in the 
States. Union and State Legislatures. 


(a) As regards the Council of States, proportional representation by 
single transferable vote has been adopted for the indirect election by 
members of the Legislatures of the States, in order to give some representa- 
tion to minority communities and parties [Art. 80 (4)]. 


(b) Similarly, proportional representation is prescribed for election to 
the Legislative Council of a State by electorates consisting of municipalities, 
district boards and other local authorities and of graduates of three years 
standing resident in the State [Art. 171 (4)]. 


As regards the House of the People [Art. 81] and the Legislative 
Assembly of a State, however, the system of proportional representation! 
has been abandoned and instead, the Constitution has adopted the single 
member constituency with reservation of seats (at the general election) for 
some minority communities, namely, the Scheduled Castes and ‘Tribes 
TArt. 330, 332]. 


"The reasons for not adopting proportional representation for the House 
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uf the People, for giving representation to the minorities were thus explained 
in the Constituent Assembly— 


(i) Proportional representation presupposes literacy on a large scale. 

/ It presupposes that every voter should be a literat: 

Т Ез ac уг at least to the extent of being in a position to know 
for House of the People the numerals and mark them on the ballot paper. 
шыгы c: Having regard to the position of literacy in this 


country at present, such a presumption would be extravagant. 


(ii) Proportional representation is ill-suited to the Parliamentary system 
of government laid down by the Constitution. One of the disadvantages of 
the system of proportional representation is the fragmentation of the Legis- 
lature into a number of small groups. Although the British Parliament ap- 
pointed a Royal Commission in 1910 to consider the advisability of introduc- 
‘ing proportional representation and the Commission recommended it, Parlia- 
ment did not eventually accept the recommendations of the Commission on 
the ground that proportional representation would not permit a stable Govern- 
ment. Parliament would be so divided into small groups that every time 
enything happened which displaced certain groups in Parliament, they would 
on those occasions withdraw support to the Government with the result that 
the Government, losing the support of certain groups, would fall to pieces. 


What India needed, at least in view of the existing circumstances, was a 
stable Government, and, therefore, proportional representation in the lower 
House to which the Government would be responsible could not be accepted. 
In this connection, Dr. Ambedkar said in the Constituent Assembly,— 

“T have not the least doubt in my mind, whether the future Government provides 


relief to the people or not, our future Governmtnt must do one thing they must maintain 
a stable Government and maintain law and order". 


(a) The Council of States is not subject to dissolution It is a per- 
manent body, but (as nearly as possible) М of its members retire on the 
expiration of every second year, in accordance with 
ee of Houses of provisions made by Parliament on this behalf. Tt 
У follows that there will be an election of 14 of the 
membership of the Council of States at the beginning of every third vear. 
The order of retirement of the members is governed by the Council of 
„States (Term-of Office of Members) order, 1952, made by the President 
in exercise of powers conferred upon him by the Representation: of. the 
People Act, 1951. 


. (a) The normal life of the House of the People is 5 years, but it may 
be dissolved earlier by the President. Ў 


On the other hand, the normal term may Бе extended by an Act passed 
by Parliament itself during the period when a ‘Proclamation of Emergency’ 
"(made by the President under Art. 352) remains in operation. The Cons- 
tution, however, sets a limit to the power of Parliament thus to exténd 
its own life during a period of Emergency: the extension cannot be made 


— 
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{ог a period exceeding one year at a time (ie, by the same Act of 
Farliament), and, in any case, such extension cannot continue beyond a 
period of six months after the Proclamation of Emergency ceases to operate 
[Proviso to Art. 83]. 


The President's power—(a) to summon either House, (b) to prorogue 
either House and (c) to dissolve the House of the 
People has already been noted [p. 135, ante]. 

As regards summoning, the Constitution imposes a duty upon the 
President, namely that the President must summon each House at such 
intervals that six months shall not intervene between its last sitting in 
one session and the date appointed for its first sitting in the next session 
[(Art. 85 (1)]. . The net result of this provision is that Parliament must 
meet at least twice a year and not more than six months shall elapse 
between the date on which a House is prorogued and the commencement 
of its next session. 


Sessions of Parliament 


It would, in this context, be useful to dis- 


Adjournment, N CDR В ; ; Y 
ER 29 d ies Uo C жыз prorogation and dissolution from adjourn- 
ment. 


А. 'session' is the period of time between the meeting of a Parliament, 
whether after a prorogation or dissolution, and its prorogation ‘The period 
between the prorogation of Parliament and its re-assembly-in a new session 
is termed ‘recess’. : 

Within a session, there are a number of daily ‘sittings’ separated by 
adjourments, which postpone the further consideration of business for a 
specified time—hours, days ог weeks. 

The sitting of a House may be terminated by (a) dissolution, (b) pro- 
rogation, or (c) adjournment; 

(i) As stated already [p. 166, ante], only the House of the People is 
subject to dissolution, Dissolution may take place in either of two ways— 
(a) By efflux of time, ie. on the expiry of its term of five years, or the 
term as extended during a Proclamation of Emergency. (b) By an exercise 
of the President's power under Art. 85 (2). 

(ii) While the powers of dissolution апа prorogation are exercised by 
the President on the advice of his Council of Ministers, the power to adourn 
the daily sittings of the House of the People and the Council of dates 
belongs to the Speaker and the Chairman, respectively. 

A dissolution brings the House of the People to an end (so that there 
must be a fresh election), while prorogation merely terminates a session. 
Adjournment does not put an end to the existence of a session of Parliament 
but merely postpones the further transaction of business for а specified 
time, hours, days or weeks. 

(iii) А dissolution ends the very life of the existing House of the 
People so that all matters pendings before the House laps with the dissolution. 
If these matters have to be pursued, they must be re-introduced in the next 
House after fresh election. Such pending business includes not only notices 
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motions, etc, but Bills, including Bills which originated in the Council 
and were sent to the House, as well as Bills originating in the. House and 
transmitted to the Council which were pending in the Council on the 
date of dissolution, But a Bill pending in the Council which has not yet 
been passed by the House shall not lapse on dissolution, А dissolution 
would not, however, affect a joint sitting of the two Houses summoned by 
the President to resolve a disagreement between the Houses if the President 
has notified his intention to hold a joint sitting before the dissolution 
[Art. 108 (5)]. | 


Though in England prorogation also wipes all business pending at the 
date of prorogation, in /ndia, all Bills pending in Parliament are expressly 
saved by Art. 107 (3). In the result, the only effect of a prorogation is that 
pending notices, motions and resolutions lapse, but Dills remain unaffected, 


Adjournment has no such effect on pending business. 


In order to be chosen а member of Parliament, a person (a) must be a 
AEG citizen of India; (b) must be not less than 30 
Beer ita а years of аде in the case of the Council of States 
and not less than 25 years of age in the case of 
the House of the People. 
Additional qualifications may be prescribed by Parliament by law 
| Art. 84]. 


TM RE A. person shall be disqualified for being chosen 
i oo ge hip. ns for as, and for being, a member of either House of 
Parliament— ۱ 

(a) if he holds any office of profit under the Government of India or 

the Government of any State other than— 
(i) a Minister for the Union or for a State; or 
(ii) an office declared by Parliament by law not to disqualify its holder; 

(b) if he is of unsound mind and stands so declared by a competent 
Court; j 

(c) if he is an undischarged insolvent; 

(d) if he has ceased to be a citizen of India or has voluntarily acquired 
citizenship of a foreign State or is under acknowledgment of allegiance or 
adherence to a foreign power; 

(e) if he is so disqualified by or under any law made by Parliament 
[Art. 102]. 

It may be noted that sex is no disqualification for membership of Parlia- 
ment and that in the Third General Election, as many as 36 women secured 
election to the House of the People. 

If any question arises as to whether a member of either House of Parlia- 
ment has become subject to any of the above disqualifications, the Presidents 
decision, in accordance with the opinion of the Election Commission, shall 
be final [Art. 103]. 
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A penalty of Кз. 500/- per day may be imposed upon a person who sits 
or votes in either House of Parliament knowing he is not qualified or 
that he is disqualified for membership thereof: 


Vacation of seats by A member of Parliament shall vacate his seat 

1 in the following cases [Art. 101]: 

(i) Dual membership—(a) If a person be chosen to membership of 
both Houses of Parliament he must vacate his seat in one of the two, Houses, 
as шау be prescribed by Parliament by law. (b) Similarly, if a person is 
elected to both the Union Parliament and a State Legislature then he must 

< resign his seat in the State Legislature; otherwise his seat in Parliament 
shall fall vacant at the expiration of the period specified in the rules made 
Бу the President. 

(ii) Disqualification—If a person incurs any of the disqualifications 
mentioned in Art. 102 (e.g., becoming of unsound mind), his seat will there- 
upon become vacant immediately. ; 

(iii) Resignation—A member may resign his seat by writing addressed 
to the Chairman of the. Council of States or the Speaker of the House of 
"ihe People, as the case may be, and thereupon his seat shall be vacant. 

(iv) Absence without permission—The House may declare a seat 
vacant if the member in question absents himself from all meetings of the 
House for a period of 60 days without permission of the House. 


Under the Salaries and Allowances of Members of Parliament Act, 
1954, as amended in 1964, a member of Parliament is entitled to a salary 
at the rate of Rs. 500/- per mensem during the whole term of his office 

Salaries and allowances PIU an allowance at the rate of Rs. 31/- for each 
of Members of Parlia- day during any period of residence on duty at the 
ment. place where any other business connected with his 
duties as member or Parliament is transacted. ‘Together with this, he is 
entitled to travelling allowance, free transit by railways and other facilities 
as prescribed by rules framed under the Act. 


: Each House of Parliament has its own presid- 
Officers of Parliament. ir officer and secretarial Staff. 


There shall be a Speaker to preside over the House of the People. In 
general, his position is similar to that of the 
Speaker. Speaker of the English House of Commons. 


he House of the People will, as soon as may be after its first sitting, 
choose two members of the House to be, respectively, Speaker and Deputy 
Speaker [Art. 93]. The Speaker or the Deputy Speaker will normally hold 
office during the life of the House, but his office may terminate earlier in any 
of the following ways—(i) By his ceasing to be a member of the House. 
(Gi) By resignation in writing, addressed to the Deputy Speaker, and vice 
versa. (iii) By removal from office by a resolution, passed by a majority of 
all the then members of the House [Art. 94]. Such a resolution shall not be 
moved unless at least 14 days’ notice has been given of the intention to move 
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the resolution. While а resolution for his removal is under consideration, 

the Speaker shall not preside but he shall have the right to speak in, and 

to take part in the proceedings of, the House, and shall also have a right 
of vote except in the case of equality of votes [Art. 96]. 

At other meetings of the House the Speaker shall preside, The Speaker 

will not vote in the first instance, but shall have and exercise a casting vote 

in the case of equality of votes. The absence of 

(ors etu uicina vote in the first instance will make the position of 
the Speaker as impartial as in England, and the casting vote is given to 
him only to solve a deadlock. 

. The Speaker will have the final power to maintain order within the 
House of the People and to interpret its Rules of Procedure. In the absence 
of a quorum, it will be the duty of the Speaker to adjourn the House or to 
suspend the meeting until there is a quorum. 

The Speaker's conduct in regulating the procedure or maintaining order 
in the House will not be subject to the jurisdiction of any Court [Art. 122]. 


Besides presiding over his own House, the Speaker possesses certain 
powers not belonging to the Chairman of the Council of States— 

(a) The Speaker shall preside over a joint of the two Houses of 
Parliament [Art. 118 (4)]. 

(b) When a Money Bill is transmitted from the Lower House to the 
Upper House, the Speaker shall endorse on the Bill his certificate that it is 
4 Money Bill [Art. 110 (4)]. The decision of the Speaker as to whether a 
Bill is a Money Bill is final and once the certificate is endorsed by the 
Speaker on a Bill, the subsequent procedure in the passage of the Bill must 
be governed by the provisions relating to Money Bills. 

While the office of Speaker is vacant or the Speaker is absent from a 

sitting of the House, the Deputy Speaker presides, 
ety Spe ker, except when a resolution for his own removal is 
under consideration, 


While the House of the People has a Speaker elected by its members 
themselves, the Chairman of the Council of States (who presides over that 
House) performs that function ex-officio. As -has been already stated [p. 
130, ante], it is the Vice-President of India who shall ex-officio be the 
Chairman of the Council of States and shall preside over that House and 
shall function as the Presiding Officer of that House so long as he does not 

К officiate as the President of India during a casual 
Баарь vacancy in that office. When the Chairman acts 
as the President of India, the office of the Chairman of the Council of 
States falls vacant and the duties of the office of the Chairman shall be 
performed by the Deputy Chairman, The Chairman may be removed from 
his office only if he is removed from the office of the Vice-President, the 
procedure for which has already been stated. Under the Salaries and 
Allowances of Officers of Parliament Act, 1953, the salary of the Chairman 
is the same as that of the Speaker, viz, Rs. 2,250/- plus a sumptuary, 
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allowance of Rs. 500/- per mensem, but when the Vice-Presidents acts as 
the President he shall be entitled to the emoluments and allowances of the 
President [Art. 65 (3)] and during that period he shall cease to earn the 
salary of the Chairman of the Council of States, The functions of the 
Chairman in the Council of States are similar to those of the Speaker in 
the House of the People except that the Speaker has certain special powers 
according to the Constitution, for instance, of certifying a Money Bill, or 
presiding over a joint sitting of the two Houses, which have been adready 
mentioned. 


The privileges are certain rights belonging to each House of Parliament 
collectively and some others belonging to the members individually, without 
which it would be impossible for either House to maintain its independence 
of action or the dignity of its position, 


Proud. Елы and Both the Houses of ‘Parliament as well as of a 
Immunities. of Parlia- State Legislature have similar privileges under our 
ment and its Members, Constitution, 


Сі. (1)-(2) of Arts 105 and 194 of our Constitution deal only with two 
matters, viz., freedom of speech and right of publication. Outside the. scope 
of these two clauses, the privileges of members of our Parliament shall be 
the same as those of members of the House of Commons (as they existed at 
the commencement of the Constitution), until owr Parliament itself takes 
up legislation relating to privileges in whole or in part. In other words, 
jf Parliament enacts any provision relating to any particular privilege at 
any time, the English precedents will to that extent be superseded in. its 
application to owr Parliament. No such legislation has so far been made 
by our Parliament In the result, the privileges shall be the same as in the 
House of Commons, subject to such exceptions as necessarily follow from 
the difference in the constitutional set-up in India? 


Tn an earlier case,” the Supreme Court held that if there is any conflict 
Between the existing privileges of Parliament and the fundamental rights 
of a citizen, the former shall prevail, for, the provisions in Arts. 105 (3) 
and 194 (3) of the Constitution which confer upon the Houses of our Legis- 
{atures the same privileges as those of the British House of Commons are 
$ndependent provisions and are not to be construed as subject to Part TII 
of the Constitution, guaranteeing the Fundamental Rights. For instance, 
if the House of a Legislature expunges a portion of its debates from its pro- 
ceedings, or otherwise prohibits its publication, anybody who publishes such 
prohibited debate will be. guilty of contempt of Parliament and punishable 
by the House and the Fundamental Right of freedom of expression [Art. 19 
(1) (a)] will be no defence, But in a later case? the Supreme Court has 
held that though the existing privileges would not be fettered by Art. 
19(1) (а), they must pe read subject to Arts. 20-22 and 32. iet 

ivileges of each House may be divided into two groups—(a 
toes eir wre enjoyed by the members individually, and (b) those which 
belong to cach House of Parliament, as a collective body. 
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(A) The privileges enjoyed by the members individually are—(i) 
Freedom from arrest; (ii) Exemption from attendance as jurors and 
witnesses; (iii) Freedom of speech. 


(i) Freedom from Arrest —S. 135A of the C. P. Code exempts a member 
from arrest during the continuance of a meeting of the Chamber or Com- 
mittee thereof of which he is a member or of a joint sitting of the Cham- 
bers, and during a period of 14 days before and after such meeting or 
sitting. ‘This immunity is, however, confined to arrest in civil cases and 
does not extend to arrest in a criminal case or under the Law of Preventive 
Detention. 


(ii) Freedom of attendance as jurors and witnesses—Under S. 320 (aa) 
cf the Criminal Procedure Cose, a member of Parliament or of the Legis- 
lature of a State is exempt from liability to serve as juror. According to 
the English practice, a member cannot be summoned, without the leave of 
the House, to give evidence as a witness while Parliament is in session. ` 


(iii) Freedom of Speech—As in England, there will be freedom of 
speech within the walls of each House in the sense of immunity of action for 
anything said therein. While an ordinary citizen’s right of speech is subject 
- to the restrictions specified in Art. 19 (2), such as the law relating to 

defamation, a member of Parliament cannot be made liable in any court of 
lew in respect of anything said in Parliament or amy Committee thereof. 
Put this does not mean unrestricted license to speak anything that a member 
„may like, regardless of the dignity of the House. "The freedom of speech 
{в therefore ‘subject to the rules’ framed by the House under its powers to 
regulate its internal procedure. 

Ihe Constitution itself imposes another limitation upon the freedom 
of speech in Parliament, namely, that—no discussion shall take place in 
Parliament with respect to the conduct of any Judge of the Supreme Court 
or of a High Court in the discharge of his duties except tipon a motion for 
presenting an address to the President praying for the removal of the Judge 
[Art. 121]. 

(B) The privileges of the House collectively are—(i) "The right to 
publish debates. and proceedings and the right to restrain publication by 
others; (ii) The right to exclude others; (iii) The right to regulate the 
internal affairs of the House, and to decide matters arising within its walls; 
(iv) The right to publish Parliamentary misbehaviour; (v) The right to 
punish members and outsiders for breach of its privileges. 


Thus, each House of Parliament shall have the power— 

(i) То exclude strangers from the galleries at any time. Under the 
Rules of Procedure, the Speaker and the Chairman have the right to order 
the ‘withdrawal of strangers from any part of the House’. 

‚ . (Gi) To regulate its internal affairs. Fach House of Parliament has 
the right to control and regulate its proceedings and also to decide any ` 
matter arising within its walls, without interference from the Courts. What 


E 
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is said or done within the walls of Parliament cannot be inquired into ina 
Court of Law. 


(iii) To punish members and outsiders for breach of its privileges. Each 
House can punish for contempt or breach of its privileges, and the punish- А 
ment may take the form of admonition, reprimand or imprisonment. Thus, 
in the famous Blitz case, the Editor of the newspaper was called to the 
Bar of the House of the People and reprimanded for having published an 
article derogatory to the dignity of a member in his capacity as member of 
the House. What constitutes breach of privilege or contempt of Parlia- 
ment has been fairly settled by a number of precedents in England and 
India. Broadly speaking— 

“Any act or omission which obstructs or impedes either House of Parliament in the 
performance of its functions or which obstructs or impedes any member or officer of 
such House in the discharge of his duty or which has a tendency, directly or indirectly, 
to produce such results may be treated as a contempt, even though there is no 
precedent of the offence”. 

No House of the Legislature has the power to create for itself any new 
privilege not known to the law and the Courts possess the power to 
determine whether the House in fact possesses a particular privilege.9? 

"The different stages in the legislative procedure in Parliament relating 


to Bills other than Money Bills are as follows: 


1. Introduction—A Bill other than Money or financial Bills may be 
introduced in either House of Parliament [Art. 107 (1)] and requires 
aM passage in both Houses before it can be presented 

Men ырш. for the President’s assent. A Bill may be introduced D 
_ I. Ordinary Bills. either by a Minister or by a private Member. The 
difference in the two cases is that any Member other {һап a Minister 
desiring to introduce a Bill has to give notice of his intention and to ask 
for leave of the House to introduce which is, however, rarely opposed. If 
4 Bill has been published in the official gazette before its introduction, no 
motion for leave to introduce the Bill is necessary. Unless published earlier, 
the Bill is published in the official gazette as soon as may be after it has 
been introduced. i 
2. Motions after introduction—After a Bill has been introduced or on 
some subsequent occasion, the Members in charge of the Bill may make 

one of the following motions in regard to the Bill, viz.— 

(a) That it be taken into consideration. 

(b) "That it be referred to a Select Committee. 

(c) That it be referred to a Joint Committee of the Houses with the 

concurrence of the other House. 

(d) That it be circulated for the purpose of eliciting public opinion 

thereon. : ^ 

On the day on which ап 

subsequent date to which the discus 

Bill and its general provisions may 


ДРА 


у of the aforesaid motions is made or on any 
sion is postponed, the principles of the 
be discussed. Amendments to the Bill 


dub odo 
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and clause by clause consideration of the provisions of the Bill take place 
when the motion that the Bill be taken into consideration is carried. 


3. Report by Select Committee—It has already been stated that after 
introduction of the Bill the Member in charge or any other Member by way 
of an amendment may move that the Bill be referred to a Select Committee. 
When such a motion is carried, a Select Committee of the House considers 
the provisions of the Bill (but not the principles underlying the Bill which 
had, in fact, been accepted by the House when the Bill was referred to the 
Select Committee). After the Select Committee has considered the Bill, it 
submits its report to the House and after the report is received, a motion 
that the Bill as returned by the Select Committee be taken into consideration 
fies. When such а motion is carried, the clauses of the Bill are open to 
consideration and amendments are admissible. 


4. Passing of the Bill in the House where it was introduced—When 
a motion that the Bill be taken into consideration has been carried and no 
amendment of the Bill has been made or after the amendments are over, 
the Member in charge may move that the Bill be passed. This stage may 
be compared to the third reading of a bill in the House of Commons. 
After the motion that the Bill may be passed is carried, the Bill is taken 
as passed so far as that House is concerned. 


5. Passage in the House—When a Bill is passed in one House, it is 
transmitted to the other House. When the Bill is received in the other 
House it undergoes all the stages as in the originating House subsequent to 
its introduction. ‘The House which receives the Bill from another House 
can, therefore, take either of the following courses: 


(1). It may reject the Pill altogether. In such a case the provisions of 
Art. 108(1) (а) as to joint sitting may be applied by the President. 


(ii) Tt may pass the Bill with amendments. In this case, the Bill will 
be returned to the originating House. If the House which originated the 
ilf accepts the Bill as amended by the other House, it will be presented 
to the President for his assent [Art. 111]. Tf however the originating 
House does not agree to the amendments made by the other House and 
there is final disagreement as to the amendments between the two Houses, 
the President may summon a joint sitting to resolve the deadlock 
[Art. 108(1) (b)]. 

iii) Tt may take no action on the Bill, i.e, keep it lying on its Table. 
In such a case if more than six months elapse from the date of the recep- 


" 


ton of the Bill, the President may summon a joint sitting [Art. 108(1)(c)]. 


6. Presidents assent—When a Bill has been passed by both Houses 
of Parliament either singly or at a joint sitting as provided in Art. 108, 
the Bill is presented to the President for his assent. Tf the President 
withholds his assent, there is an end to the Bill. If the President gives 
his assent, the Bill becomes an Act from the date of his assent. Instead 
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of either refusing assent or giving assent, the President may return the 
Bill for reconsideration of the Houses with a message requesting them to 
reconsider it. If, however, the Houses pass the Bill again with or without 
amendments and the Bill is presented to the President for his assent after 
such reconsideration, the President shall have no power to withold his 
essent from the Bill, 


A Bill is deemed to be ‘Money Bill’ if it 
II. Money Bills, contains only provisions dealing with all or any of 
the following matters: 

(a) the imposition, abolition, remission, alteration or regulation of any 
tax; (b) the regulation of the borrowing of money by the Government; 
(c) the custody of the Consolidated Fund or the Contingency Fund of India, 
the payment of moneys into or the withdrawal of moneys from any such 
fund; (d) the appropriation of moneys out of the Consolidated Fund of 
India; (е) the declaring of any expenditure to be expenditure charged or 
the Consolidated Fund of India or the increasing of the amount of any such 
expenditure; (#) the receipt of money on account of the Consolidated Fund 
cf India or the public account of India or the custody or issue of such money 
or the audit of the accounts of the Union or of a State; or (g) any matter 
incidental to any of the matters specified in sub-clauses (a) to (f) 
Art. 110]. 

But a Bill shall not be deemed to be a Money Bill by reason only that 
it provides for the imposition of fines or other pecuniary penalties, or for 
the demand or payment of fees for licences or fees for services rendered, 
or by reason that it provides for the imposition, abolition, remission, 
alteration or regulation of any tax by any local authority or body for local 
purposes. 

If any question arises whether a Bill is a Money Bill or not, the decision 
of the Speaker of the House of the People thereon shall be final. This 
means that the nature of a Bill which is certified by the Speaker as a Money 
Bill shall not be open to question either in a Court of law or in the either 
House or even by the President. 

When a Bill is transmitted to the Council of States or is presented 
for the assent of the President, it shall bear the endorsement of the Speaker ` 
that it is a Money Bill, As pointed out earlier [p. 170, ante], this is one 
of the special powers of the Speaker. 

The following is the procedure for the passing of Money Bills in 
Parliament: 

A Money Bill shall not be introduced in the Council of States. : 

After a Money Bill has been passed by the House of thé People, it 
shall be transmitted (with the Speaker's certificate that it is a Money Bill) 
to the Council of States for its recoinmendations. The Council of States 
cannot reject a Money Bill nor amend it by virtue of its own powers. 
It must, within a period of fourteen days from the date of its receipt of the 
Bill, return the Bill to the House of the People which may thereupon either 
accept or reject all or any of the recommendations of the Council of States, 
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If the House of the People accepts any of the recommendations of the 
Council of States, the Money Bill shall be deemed to have been passed by 
both Houses with the amendments recommended by the Council of States 
and accepted by the House of the People. 


If the House of the People does not accept any of the recommendations 
of the Council of States, the Money ВШ shall be deemed to have been 
passed by both Houses in the form in which it is passed by the House 
of the People without any of the amendments recommended by the Council 


of States. 


‘If a Money Bill passed by the House of the People and transmitted to 
the Council of States for its recommendations is not returned to the House 
of the People within the said period or fourteen days, it shall be deemed 
to have been passed by both Houses at the expiration of the said period 
in the form in which it was passed by the House of the People [Art. 109]. 


Generally speaking, а Financia? Bill may be said to be any Bill which 
з s relates to revenue or expenditure. But it is in a 
Rod Bill and Finan- technical sense that the expression is used in the 


Constitution. 


I- The definition of a ‘Money Bill’ is given in Art. 110 and no Bill is 
a Money Bill unless it satisfies the requirements of this Article. It lays 
down that a Bill is a Money Bill if it contains only provisions dealing with 
all or any of six matters specified in that Article or matters incidental 
thereto. ‘These six specified matters have already been stated [p. 175, 
ante]. 

On the question whether any Bill comes under any of the sub-clauses 
of Art. 110, the decision of the speaker of the House of the People is final 
and his certificate that a particular Bill is a Money Bill is not liable to 
be questioned. Shortly speaking, thus, only those Financial Bills are Money 
Bills which bear the certificate of the Speaker as such? 


II. Financial Bills which do not receive the Speaker's certificate are 
uf two classes. "These are dealt with in Art. 117 of the Constitution— 

(i) To the first class belongs a Bill which contains any of the matters 
specified in Art. 110 but does not consist solely of those matters, for example, 
a Bill which contains a taxation clause, but does not deal solely with taxation 
[Art. 117(1)]. 

(ii) Any ordinary Bill which contains provisions involving expenditure 
from the Consolidated Fund is a Financial Bill of the second class 
[Art. 117(3)]. 

Ill, The incidents of these three different classes of Bills are as 
follows— 

(i) A Money Bill cannot be introduced in the Council of States nor 
can it be introduced except on the recommendation of the President. Again 
the Council of States has ne power to amend or reject such a Bill. Tt can 
only recommend amendments to the House of the People. 
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(ii) A Financial Bill of the first class, that is to say, a Bill which 
contains any of the matters specified in Art. 110 but does not exclusively 
deal with such matters, has two features in common with a Money Dill, viz. 
that it cannot be introduced in the Council of States and also cannot be 
introduced except on the recommendation of the President. But not being 
a Money Bill, the Council of States has the same power to reject or amend 
such a Financial Bill as it has in the case of non-financial Bills subject to 
the limitation that an amendment other than for reduction or abolition of a 
tax cannot be moved in either House without the President’s recommenda- 
tion, Such a bill has to be passed in the Council of States through three 
readings like ordinary Bills and in case of a final disagreement between the 
two Houses over such a Bill, the provision for joint sitting in Art. 108 is 
attracted. Only Money Bills are excepted out of the provisions relating to 
a joint sitting [Art. 108(1)]. 


This is the distinction between a Money Bill and a Financial Bill of 
the first class. 


(iii) A Bill which merely involves expenditure and does not include any 
of the matters specified in Art. 110, is an ordinary Bill and may be initiated 
in either House and the Council of States has full power to reject or amend 
it. But it has only One special incident in view of the financial provision 
(i.e. provision involving expenditure) contained in it, viz., that it must not 
be passed in either House unless the President has recommended the 
consideration of the Bill. In other words, the President’s recommendation 
is not a condition precedent to its introduction as in the case of Money 
Bills and other Financial Bills of the first class but in this case it will be 
sufficient if the President's recommendation is received before the Bill is 
considered. Without such recommendation, however, the consideration of 
such Bill cannot take place. 


But for this special incident, a. Bill which merely involves expenditure 
is governed by the same procedure as an ordinary Bill, including the 
provision of a joint sitting in case of disagreement between the two Houses. 


Tt has already been made clear that any Bill, other than a Money Bill, 

can become a law only if it is agreed to by both 

en ue OE Houses, with or without amendments. А machi- 
Houses of Parliament. nery should then exist, for resolving a deadlock 
between the two Houses if they fail to agree either 

as to the provisions of the Bill as introduced or as to the amendments that 


may have been proposed by either House. 


(A) As regards Money Bills, the question does not arise, since the 
House of the People has the final power of passing it, the other House 
having the power only to make recommendation for the acceptance of the 
House of the People [see p. 176, ante]. In case of disagreement, thus, the 
lower House has the plenary power to override the wishes of the upper 
House, i.e., the Council of States. 


23 [ , à | | 
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(B) As regards all other Bills (including ‘financial Bills’), the machi- 
nery provided by the Constitution for resolving a disagreement between the 
two Houses of Parliament is a joint sitting of the two Houses. 


The President may notify to the Houses his intention to summon them 
for a joint sitting in case of disagreement arising between the two Houses 
in any of the following ways:— 

If, after a Bill has been passed by one House and transmitted to the 
other House— 

(a) the Bill is rejected by the other House; or 

(5b) the Houses have finally disagreed as to the amendments to be 
made in the Bill; or 

(c) more than six months have elapsed from the date of the reception 
of the Bill by the other House without the Bill being passed 
by it. 

No such notification can be made by the President ii the Dill has 
already lapsed by the dissolution of the House of the People; but once the 
President has notified his intention to hold a joint sitting, the subsequent 
dissolution of the House of the People cannot stand in the way o£ the joint 
sitting being held. 

As stated earlier, the Speaker will preside at the joint sitting; in the 

absence of the Speaker, such person as is deter- 
а" at joint mined by the Rules of Procedure made by the 

; President (in consultation with the Chairman of 
the Council of States and the Speaker of the House of the People) shall 
preside [Art. 118(4)]. The Rules, so made, provide that 
1 “During the absence of the Speaker from any joint sitting, the Deputy Speaker of 


the House or, if he is also absent, the Deputy Chairman of the Council or,’ if he is 
also absent such other person as may be determined by the Members present at the 
MAT 


sitting, shall preside.” 

There are restrictions on the amendments to the Bill which may be 
proposed at the sitting: 

(a) If, after its passage in one House, the Bill has been rejected ог 
has not been returned by the other House, only such amendments may be 
proposed at the joint sitting as are made necessary by the delay in the 
passage of the Bill. Р 

(b) If the deadlock has been caused because the other House has 
proposed amendments to which the originating House cannot agree, then 
(i) amendments necessary owing to the delay in the passage of the Bill, as 
well as (ii) other amendments as are relevant to the matters with respect 
to which he Houses have disagreed, may be proposed at the joint sitting. 

İf at the joint sitting of the two Houses the Bill, with such amendments, 
if any, as are agreed to in joint sitting, is passed by a majority of the total 
number of members of both Houses present and voting, it shall be deemed 
for the purposes of this Constitution to have been passed by both Houses. 


t 
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At the beginning of every financial year? the President shall, in respect 

: _.., Of the financial year, cause to be laid before both 

pee legislation in the Houses of Parliament a statement of the 

estimated receipts and expenditure of the Govern- 

ment of India for that year. This is known as the “annual financial state- 

ment” (ie. the "Budget" [Art. 112]. It also states the ways and means 
of meeting the estimated expenditure. 


In conformity with the usual Parliamentary practice in the United 
Kingdom, the Budget not only gives the estimates 
for the ensuing year but offers an opportunity to 
the Government to review and explain its financial 
and economic policy and programme and to the Legislature to discuss and 
criticise it. "The Annual Financial Statement in owr Parliament thus contains, 
apart from. the estimates of expenditure, the ways and means to raise the 
teyentie— 

(a) An analysis of the actual receipts and expenditures of the closing 
year, and the causes of any surplus or deficit in relation to such year; 

(b) An explanation of the economic policy and spending programme 
of the Government in the coming year and the prospects of revenue. 


The estimates of expenditure embodied in the annual financial statement 
iss 7 shall show separately—(a) the sums required to 
Дре ie aoa ANTO meet nditure described by this Constitution as 
VO ae te е charged upon ue Consolidated Fund 
of India; and (b) the sums required to meet other expenditure proposed to 
be made from the Consolidated Fund of India. 

(a) So much of the estimates as relates to. expenditure charged upon 
the Consolidated Fund of India shall not be submitted to the vote of Parlia- 
ment but leach House is competent to discuss any of those estimates. 

(b) So much of the estimates as relates to other expenditure shall be 
submitted in the form of demands for grants to the House of the People, and 
that House shall have power to assent, or to refuse to assent, to any demand, 
or #0 assent to any demand subject to a reduction of the amount specified 
therein. No demand for a grant shall however be made except on the 
recommendation of the President: 

In practice, the presentation of the Annual Financial Statement is 
followed by a general discussion in both House of Parliament. ‘The estimates 
of expenditure, other than those which are charged, are then placed before 
the House of the People in thle form of ‘demands for grants’. 

~ No money can be withdrawn. from the Consolidated Fund except under 
tation Act, passed as follows: 
i 7 As ds may be Miei the demands for grants have been voted by the 
House of the People, there shall be introduced a Bill to provide for the 
appropriation out of the Consolidated Fund of India of all moneys required 
to Y o grants SO made by the House of the People; and (b) the 
expenditure charged on the Consolidated Fund of India, 


Policy statement in the 
Budget. 
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This Bill will then be passed as a Money Bill, subject to this condition 
that no amendment shall be proposed to any such Bill in either House of 
Parliament which will have the effect of varying the amount or altering the 
destination of any grant so made or of varying the amount of any expendi- 
ture charged on the Consolidated Fund. 


The following expenditure shall be expenditure charged on the Consoli- 
dated Fund of India— 
(a) the emoluments and allowances of the President and other expendi- 
ture relating to his office; (b) the salaries and 
Expenditure charged on allowances of the Chairman and the Deputy 
ш СОЧ Fund of Chairman of the Council of States and the Speaker 
and the Deputy Speaker of the House of the 
People; (c) debt charges for which the Government of India is liable ; 
(d) (i) the salaries, allowances and pensions payable to or in respect of 
Judges of the Supreme Court; (ii) the pensions payable to or in respect 
of Judges of the Federal Court; (iii) the pensions. payable to or in respect 
of Judges of any High Court; (e) the salary, allowances and ‘pension pay- 
able to or in respect of the Comptroller and Auditor-General of India; (f) 
any sums required to satisfy any judgment, decree or award of any court 
or arbitral tribunal; (g) any other expenditure declared by this Constitution 
or by Parliament by law to be so charged. 


As has been already explained, financial business in Parliament starts 
with the presenting of the Annual Financial Statement. This Statement 


is laid by the President before both Houses of . 


Relative parts played Parliament [Article 112]. After the Annual 
“tet ыа Gee E ial Stat t is presented, there i 'eneral 
Financial legislation. inancial Statement is presented, isag 

discussion of the Statement as a whole in either 
House. 'This discussion is to be a general discussion relating to a policy 
involving a review and criticism of the administration and a valuation of the 
grievances of the people. No motion is moved at this stage nor is the 
Budget submitted to vote. 

(b) The Council of States shall have no further business with the 
Annual Financial Statement beyond the above general discussion. The 
voting of the grants, that is, of the demands for expenditure made by 
Government, is an exclusive business of the House of the People. In the 
House of People, after the general discussion is over, the estimates are 
submitted in the form of demands for grants on the particular heads and it is 
followed by a vote of the House on each of the heads [Art. 113(2)]. 

(c) After the grants are voted by the House of the People, the grants 
so made by the House of the People as well as the expenditure charged on 
the Consolidated Fund of India are incorporated in an Appropriation Bill. 
ft provides the legal authority for the withdrawal of these sums from the 
Consolidated Fund of India. 

Similarly, the taxing proposals of the budget are embodied in another 
Bill known as the Annual Finance Bill MAS 
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Both these Bills being Money Bills, the special procedure relating to 
Money Bills shall have to be followed. It means that they can be introduced 
only in the House of the People and after each Bill is passed by the House of 
the People, it shall be transmitted to the Council of States which shall have 
the power only to make recommendations to the House ofthe People within 
a period of 14 days but no power of amending or rejecting the Bill. It 
shall lie at the hands of the House of the People to accept or reject the 
recommendations of the Council of States. In either case, the Bill will be 
deemed to be passed as soon as the House of the People decides whether 
it would accept or reject any of the recommendations of the Council of 
States and thereafter the Bill becomes law on receiving the assent. of the 
President. H 

The financial system consists of two branches—revenue and expenditure. 

(i) As regards revenue, it is expressly laid down by our Constitution 

[Art. 265] that no tax shall be levied or collected 

Parliament's — control except by authority of law. Тһе result is that the 
Ped the financial sys Executive cannot impose any tax without legislative 
sanction. If any tax is imposed without legislative 

zuthority, the aggrieved person can obtain his relief from the courts of law. 

(ii) As regards expenditure, the pivot of parliamentary control is the 
Consolidated Fund of India. ‘This is the reservoir into which all the 

` revenues received by the Government of India as well as all loans raised 
by it are paid and the Constitution provides that no moneys shall be 
appropriated out of the Consolidated Fund of India except in accordance 
with law [Art. 296(3)]. ‘This law means an Act of Appropriation passed 
in conformity with Article 114. Whether the expenditure is charged on the 
Consolidated Fund of India or it is an amount voted by the House of the 
People, no money can be issued out of the Consolidated Fund of India 
unless the expenditure is authorised by an Appropriation Act. Tt follows, 
accordingly, that the executive cannot spead the public revenue without 
parliamentary sanction. 

While an Act of Appropriation mr 

i the public revenues without t sem 

c ed d yam the expenditure cannot be complete unless it is 

able to ensure economy in the volume of expenditure. On this point, vt 

ever, 2 reconciliation has to be made between two ips o agen 

namely, the need for Parliamentary control and the responsi ility о 

Government in power for the administration and its policies. 

he Government has the sole initiative in formulating its policies and 

in presenting its demands for carrying out those 

Committee on Esti- polices. Parliament can hardly refuse such demands 

рш or make drastic cuts їп such demands without 

reflecting on the policy and responsibility of the РАЕВА M. 

Nor is it expedient to suggest economies in d lie sa rae 
ture proposed by the Government when the demands are р! 


that there cannot be any 
he sanction of Parliament, 


. 


P. 
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House for its vote, in view of the shortage of time at its disposal. The 
scrutiny of the expenditure proposed by the Government is, therefore, 
made by the House in the informal atmosphere of a Committee, known as 
the Committee on Estimates. After the Annual Financial, Statement is 
presented before the House of the People, this Committee of the House, 
annually constituted, examines the estimates, in order to: 

(a) report to the House what economies, improvements. in organisation, 
efficiency or administrative reform, consistent with the policy underlying 
the estimates, may be effected; 

х (b) Suggest alternative policies in order to bring efficiency and economy 
in administration ; 

(е) examine whether the money is well laid out within the limits of the 
policy implied in the estimates; 

(d) suggest the form in which estimates are to be presented to 
Parliament. 

Though the report of the Estimates Committee is not debated in. the 
House, the fact that it carries on its examination throughout the year and 
places its views before the members of the House as.a whole exerts a 
salutary influence in checking Governmental extravagance in making demands 
in the coming year, and in moulding its policies without involving a friction 
їп the House. Se vet mmm] 

The third factor to be considered is the system of parliamentary control 
to ensure that the expenditure sanctioned by Parliament has actually been 
spent in terms of the law of Parliament, that is, the Appropriation Act or 
Acts. "The office of the Comptroller and ‘Auditor-General is the fundamental 
agency which helps Parliament in this work. Mie Comptroller and Auditor- 


General is the guardian of the public purse and it is his function to see 
Tt 


that not a farthing of it is spent without the authority of Parliament. 
is the business of the Comptroller and Auditor-General to audit the accounts 
of the Union and to satisfy himself that the expenditure incurred has been 
sanctioned by Parliament and that it has taken place in conformity with 
the sanction of Parliament. The Comptroller and Auditor-General then 
submits his report of audit relating to the accounts of the Union to the 
President who fias to lay it before each House of Parliament. 
After the report of thie Comptroller and Auditor-General is laid before 
the Parliament. it is examined by the Public 
А кушшо ы of Public Accounts Committee. Though this is. a Comittee 
7 Я of the House of the People ‘(having 15 members 
from that House), by an agreement between the two Houses, seven members 
of the Council of States are also associated with this Committee, in order 
to strengthen. it. i EERON T] 
“Tn scrutinising the Appropriation Accounts of Government of Tndia and 
the report of the Comptroller and Auditor-General thereon, it shall be the 
duty of the Committee on Public Accounts to satisfy itself— 
(а) that the moneys shown in the accounts as having been disbursed 


THE UNION LEGISLATURE 183 


were le, 1 - А 
Е. (5), that the expenditure conforms to the authority which governs it; 
Ы КЫ PR E has been made in accordance with the 

samara: is be n under rules framed by competent authority. 
ЫШ ОЛО, ү in short, scrutinises the report of the Comptroller and 
oo їп < etails and then submits its report to the House of the 

ple so that the irregularities noticed by it may be discussed by Parlia- 
ment and effective steps taken. : : 

All moneys received by or on behalf of the Government of India. will be 
credited to either of two funds—the Consolidated Fund of India, or the 
‘public account’ of India. ‘Thus, 

(a) Subject to the assignment of certain taxes to the States, all revenues 
received by the Government of India, all loans raised by the Government 
and all moneys received by that Government in repayment of loans shall 
form one consolidated fund to be called “the Consolidated Fund of India." 

(b) All other public moneys received by or on behalf of the Government 
of India shall be credited to the Public Account of India [Art. 266], €g. 
moneys received by an officer or Court in connection with affairs of the 
Union [Art. 284]. 

No money out of the Consolidated Fund of India (or of a State) shall 
be appropriated except in accordance with a law of Appropriation. ‘The 
procedure for the passing of an Appropriation Act has been already noted. 

(c) Art, 267 of the Constitution empowers Parliament and the Legis- 
lature of a State to create a ‘Contingency Fund’ for India or for a State, 
as the case may be. The ‘Contingency Fund’ for India has been constituted 
by the Contingency Fund of India Act, 1950. The Fund will be at the 
disposal of the executive to enable advances to be made, from time to time, 
for the purpose of mecting unforeseen expenditure, pending authorisation 
of such expenditure by the Legislature by supplementary, additional or excess 
grants. The amount of the Fund is subject to be regulated by the appro- 


priate Legislature. 


The custody of the Consolidated Fund of India and the Contingency 


Fund of India, the payment of moneys into such Funds, withdrawal of 
moneys therefrom, custody of public moneys other than those credited to 
such Funds, their payment into the public accounts of India and the with- 
drawal of moneys from such account and all other matters connected. with 
or ancillary to matters afore said shall be regulated by law by Parliament, 
and, until provisions in that behalf is so made, shall be regulated by rules 
made by the President [Art. 266]. 
Though our Council of States does not occupy as important a place in 
the constiautional system as the American Senate, 


Constitutional position of its position is not so inferior as that of the House 


the Council of States as s ; | 
compared with that of of Lords as it stands to-day. Barring the specific 


the House of the People. provisions with respect to which the lower House 
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has special functions, the constitution proceeds on a theory of equality of 
status of the two Houses. 

This equality of saatus has been explained by the Prime Minister Pandit 
Nehru himself, in these words— 

“Under our Constitution Parliament consists of two Houses, each functioning in 
the allotied spuere laid down ın that Constitution. We derive authority from that 
Constitution. Sometimes we refer back to the practice and conventions prevailing in 
usé ate of Parliament of the United Kingdom and even refer erroneously to an 
Upper House and a Lower House. I do not think that is correct. Nor is it helpful 
always to refer back to the procedure of the British Parliament which has grown up 
in the course of several hundred years and as a result conflicts originally with the 
authority of the King and later between the Commons and the Lords. We have no 
such history behind us, though in making our Constitution we have profited by the 


experience of others. 
“Our guide must, therefore, be our own Constitution which has clearly specified 


the functions of the Council of States and the House of the People. To call either 
of these Houses an Upper House or a Lower House is not correct. Each House has 
full authority to regulate its own procedure within the limits of the Constitution. 
Neither House by itself, constitutes Parliament. It is the two Houses together that 
are the Parliament of India......That Constitution treats the two Houses equally, 
except in certain financial matters which are to be the sole purview of the House 
of the People. In regard to what these are, the Speaker is the final authority.” 

The Constitution also makes no distinction between the two Houses in 
the matter of selection of Ministers. In fact, during a part of the quin- 
quennium from 1952-57, there were several Cabinet Ministers from amongst 
the members of the Council of States, such as the Ministers for Home 
Affairs, Law, Railway and Transport, Production, Works, Housing and 
Supply and Minister without Porfolio in the Ministry for External Affairs. 

"The exceptional provisions which impose limitations upon the powers of 
the Council of States, as compared with the House of the People are: - 

(1) A Money Bill shall not be introduced in the Council. Even a Bill 
having like financial provisions cannot be introduced in the Council. 

(2) The Council has no power to reject or amend a Money Bill The 
only power it has with respect to Money Bills is to suggest ‘recommenda- 
tions’ which may or may not be accepted by the House of the People, and 
the Bill shall be deemed to have been passed by both Houses of Parliament, 
without the concurrence of the Council, if the Council does not return the 
Bill within 14 days of its receipt or makes recommendations which are not 
accepted by the House. 

(3) The Speaker of the House has got the sole and final power of 
deciding whether a Bill is a Money Bill. 

(4) Though the Council has the power to discuss, it has no power to 
yote money for the public expenditure and demands for grants are not 
scbmitted for the vote of the Council. 

(5) The Council of Ministers is responsible to the House of People and 
rot to the Council [Art. 75(3)]. 

(6) Apart from this, the Council suffers, by reason of its numerical 
in case a joint session is summoned by the President to resolve a 


minority, 
deadlock between the two Houses 
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ie On the other hand, the Council of States has certain special powers 
w. ch the other House does not possess and this certainly adds to the 
prestige of the Council: 


(a) Art. 249 provides for temporary Union legislation with respect to a 
matter in the State List, if it is necessary in the national interest, but in 
this matter a special role has been assigned by the Constitution to the 
Council. - Parliament can assume such legislative power with respect to a 
State subject only if the Council of States declares, by a resolution suppor- 
ted by not less than two-thirds of its members present and voting, that it is 
necessary or expedient in the national interest that Parliament should make 
laws for the whole or any part of the territory of India with respect to that 
matter while the resolution remains in force (see post). 

(b) Similarly, under Article 312 of the Constitution, Parliament is 
empowered to make laws providing for the creation of one or more All- 
India Services common to the Union and the States, if the Council of States 
has declared by a resolution supported by not less than two-thirds of the 
members present and voting that it is necessary or expedient in the national 
interest so to do. { 

In both the above matters, the Constitution assigns a special position 
to the Council because of its federal character and of the fact that a 
resolution passed by two-thirds of its members would. virtually signify the 
consent of the States. 

Notwithstanding these special functions and the theory of equality 
propounded by the Prime Minister, it is not possible for the Council of 
States, by reason of its very composition, to attain a status of equality with 
the House of the People. Even though there is no provision in the Consti- 
tution, corresponding to Art. 169 relating to the upper Chamber.in the 
States, for the abolition of the upper Chamber in Parliament, there has been, 
since the inauguration of the Constitution, a feeling in the House of 
the People that the Council serves no useful purpose and is nothing 
put a ‘device to flout the voice of the People’, which has led even to the 
motion of a Private Member’s Resolution for the abolition of the Council. 
It was stayed for the time being only at the intervention of the Prime 
Minister on the ground that the working of the Council was yet too short 


to adjudge its usefulness. 


REFERENCES : 


1, The first general election under the Constitution took place in the winter of 


1951-52. 
The first Lok Sabha, which held its first sitting on 13-5-52 was dissolved 


by the President on 44-57. 
The second general election was held in the winter of 1956-57, and the 
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19 Deos ueber oí acters of the: to Нон «t, Не ene of 1961 is given in 
` 9a. Raised from 20 to 25, by the Constitution (Fourteenth Amendment) Асі, 1962. 
' 3. Ss 27A, 27H of Representation of the People Act, 1950. : 

> 1-4, The Constitution (Application to Jammu and Kashmir). Order, 1954. 

5. Representation of the People Act, 1950 (as adapted in 1956), s. 4. _ 

6.. Dadra and Nagar Haveli has been constituted a Union Territory, by the 
Constitution (Tenth Amendment) Act, 1951 and allotted one nominated seat, 
by the Dadra and Nager Haveli Act. 1961. 

6a. Ref. under Art. 143, A.LR. 1965 S.C. 745 (764). 

7. Sharma v. Sri Krishna, AIR. 1959 S.C. 395. 

8, But so long as Parliament does not legislate under Art, 105(3), the immunity 
should be for a period of forty days before and after a sitting, according to the 
privilege in the House of Commons. 

9. May. Parliamentary Practice, 15th Ed., p. 109. 

10. Sharma v. Sri Krishna, A.I.R. 1960 S.C. 1186 (1191). 

11. in the case of Bills for the amendment of the Constitution [Art. 268], 
all Bills and other questions before each House are or carried by a 
simple majority [ Art. 100(1)]. 

12. Out of 68 Bills assented to by the President in 1954, no less than 24 were 
certified as Money Bills. Ды 

13. The existing practice is to present the Budget to the Legislature several weeks 
before і. д of the gnancal year (usually in February), so that the 
discussion and ing of the Budget may be completed before commencement 
of the ensuing cial year on the first of A 

.14. Statement in the Rajya Sabha. d. 6-5-53. Simi 
other House [H. P. Deb., 12-5-53]. 
15. H. P. Deb, 2-4-54. 
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CHAPTER XII 
THE STATE EXECUTIVE 


1. The General Structure. 


As stated at the outest, our Constitution provides for a federal govern- 
ment, having separate systems of administration for the Union and its 
Units, namely, the States. The Constitution contains provisions for the 
governance of both. It lays down a uniform structure for the State 
Government, in Part VI of the Constitution, which is applicable to all the 
States, save only the State of Jammu & Kashmir which has a separate Con- 
stitution for its State Government, for reasons which will be explained 
later оп. 


Broadly speaking, the pattern of Government in the States is the same 
as that for the Union, namely, a parliamentary system,—the executive head 
being a constitutional ruler who is to.act according to the advice of 
Ministers responsible to the State Legislature (or its popular House, where 
there are two Houses). i 

2. The Governor. 

At the head of the executive power of a State is the Governor 1 just as 

the President stands at the head of the executive 
OER power of the Union. The executive power of the 
State is vested in the Governor and all executive action of the State has 
to be taken in the name of the Governor. Normally, there shall be a 
Governor for each State, but the Constitution (Seventh Amendment) Act, 
1956, makes it possible to appoint the same person as the Governor for 
two or more States [Art. 153], and, under this provision the Governor of 
Assam has been appointed Governor for Nagaland also. 


The Governor of a State is not elected but is appointed by the President 
and holds his office at the pleasure of the President. 
Appointment and term Any citizen of India over 35 years of age is 
of, оше ‘ot Govern: eligible for the office, but he must not hold any 
other office of profit, nor be a member of the Legislature of the Un'on 
or of any Union or of any State [Art. 158]. There is no bar to the 
selection of a Governor from amongst members of a Legislature but if a 
Mémber of a Legislature is appointed Governor, he ceases to be a Member 
immediately upon stich appointment. 
"The normal term of a Governor's office shall be five years, but it may 
be terminated earlier, by— j 
<“ (i) Dismissal by the President, at whose ‘pleasure’ he holds the office 
* [Art 156 (D]: Gi) Resignation [Art. 156 (2)]. 
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‘The grounds upon which a Governor may be removed by the President 
are not laid down in the Constitution, but it is obvious that this power 
will be sparingly used to meet with cases of gross delinquency, such as 

` bribery, corruption, treason and the like or violation of the Constitution. 


‘There is no bar to a person being appointed Governor more than once.’ 


The original plan in the Draft Constitution was to have elected 

К Governors. But in the Constituent Assembly, it 

didis AR appointed was replaced by the method of appointment by the 
President, upon the following arguments?: 

(a) It would save the country from the evil consequences of still another 
election, run on personal issues. То sink every province into the vortex of 
en election with millions of primary voters but with no possible issue 
other than personal, would be highly detrimental to the country's progress. 


(b)If the Governor were to be elected by direct vote, then he might 
consider himself to be superior to the Chief Minister, who was merely 
returned from a single constituency, and this might lead to frequent friction 
between the Governor and the Chief Minister. 

But under the Parliamentary system of government prescribed by the 
Constitution, the Governor was to be the constitutional head of the 
province,—the real executive power being vested in the Ministry responsible 
to the Legislature. : 

“When the whole of the executive power is vested in the Council of Ministers, if 
there is another person who believes that he has got the backing of the province 
behind him and. therefore, at his discretion he can come forward and intervene in the 
governance of the province, it would really amount to a surrender of democracy." 


(c) The expenses involved and the elaborate machinery of election 

would be out of proportion to the powers vested in this Governor who was 
io act as a mere constitutional head. 
* (d) A Governor: elected on adult franchise to be at the top of _the 
political life in the province would soon prefer to be the Chief Minister 
ог а Minister with effective powers. The party in power during the election 
would naturally put up for Governorship a person who was not as outstand- 
ing as the future Prime Minister with the result that the Province would 
not be able to get the best man of the party. All the process of election 
would have to.be gone through only to get a second rate man of the party 
elected 2s Governor. Being subsidiary in importance to the Chief Minister, 
he would be the nominee of the Chief Minister of the Province, which was 
not a desirable thing. 

(e) Through the procedure of appointment by the President, the 
Union Government would be able to maintain in tact its control over the 
States. 

(f) The method of election would encourage separatist teridencies. 
The Governor would be the nominee of the Government of that particular 
province to stand for the Governorship. The stability and unity of the 
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Governmental machinery of the country as a whole could be achieved only 
by adopting the system of nomination. 
"He should be a more detached e acceptable to ince, otherwise 
could not function, т (Qu poet 
On the whole it would probably be desirable to have people from outside, eminent in 
comething, education or other fields of life who would naturally co-operate fully with 
the Government in carrying out the policy of the Government and yet represent before 

the public something above politics.” 
The arguments which were advanced, in the Constituent Assembly, 
agamsa nomination are also worthy of consideration: - 

(i) A nominated Governor would not be able to work for the welfare of 
à State because he would be a foreigner to that State and would not be able 
to understand its special needs, А 
RN (ii) There was a chance of friction between the Governor and th 
Chief Minister of the State no less under the system of nomination, if the 
Premier of the State did not belong to the same party as the nominated 
Governor. | 

(iii) The argument that the system of election would not be compatible 
with the Parliamentary or Cabinet system of Government is not strong 
enough in view of the fact that even at the Centre there is an elected 
President to be advised by a Council of Ministers. Of course, the election 
of the President is not direct but indirect. 

(iv) An appointed Governor under the instruction of the Centre might 
[Ке to run the administration in a certain way contrary to the wishes of 
the Cabinet. In this tussle, the Cabinet would prevail and the President- 
appoipted Governor would have to be recalled. ‘The system of election, 
therefore, was far more compatible with good, better and efficient govern- 
ment plus the right of self-government. 

(v) ‘The method of appointment of the head of the State executive by 
the federal executive is repugnant to the strict federal system as it obtains 
in the U.S.A., and Australia, 

In actual working, it may be said that in States where one party, 
bas a clear majority, the part played by the Governor has been that of a 
constitutional and impartial head, but in those States. where there are 
multiple parties with uncertain command over the Legislature, the Governor 
has acted as a mere agent of the Centre in various matters, such as inviting 
a person to form a Ministry, because he belonged to the ruling party at the 
Centre, even though he had no clear following (as im the case of Sri 
Rajagopalachari in Madras, after the General Election in 1952) or bringing 
about the removal-of a Ministry having the confidence of the Legislature, 
by mieans of a report under Art. 356 (as happened in Kerala in 1959, in the 


^ cesse of the Communist Ministry headed by Sri Namboodiripad). Neverthe- 


less, there is one aspect in which the system of appointing an outsider by 
the Centre has proved to be beneficial, and that is the prevention of 
disruptive and separatist forces impairing the national unity and strength 
as might have been possible without the knowledge of the Centre, under 


a locally elected Governor. А 5 
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It is from this standpoint alone that one can tolerate the patently un 
democratic instances of appointing a retiring or retired member of th 
Indian Civil Service (who is obviously a veteran bureaucrat) or of the 
Armed Forces as the Governor. 


A Governor gets a monthly emolument of Rs. 5,500/-, together with 

the use of an official residence free of rent and 

M of Gover- also such allowances and privileges as were enjoyed 

i by a Provincial Governor at the commencement of _ 

the Constitution. Power is given to Parliament to make a law relating to 

these matters, subject to the condition that the emolument and allowances 

of a Governor shall not be diminished during his term of office [Art 
158 (3) (4)]. 


The Governor has no diplomatic or military powers like the President, 
Powers of the Gover- but he possesses executive, legislative and judicial 
nor. powers analogous to those of the President. 


1. Executive.—Apart from the power to appoint his Council of 
- Ministers, the Governor has the power to appoint the Advocate-General 
and the Members of the State Public Service Commission, The Ministers 
ss well as the Advocate-General hold office during the pleasure of the 
Covernor, but the Members of the State Public Service Commission cannot 
be removed by him: they can be removed only by the President on the , 
;eport of the Supreme Court and, in some cases, on the happening of certain 
disqualifications [Art. 317]. 


The Governor has no power to appoint Judges of the State High Court 
but he is entitled to be consulted by the President in the matter [Art. 
217 (%)]. ЖИ 


i i Е! 

Like the President, the Governor has the power to nominate members 
cf the Anglo-Indian community to the Legislative Assembly of his State, 
if he is satisfied that they are not adequately represented in the Assembly; 
but while the President’s corresponding power with regard to the House 
of the People is limited to a maximum of two members only, in the case of 
the Governor the Constitution does not specify any maximum number but 
leaves it to the discretion of the Governor to nominate “such number of 
members of the community as he considers appropriate” [Art. 333]. 


As regards the upper Chamber of the State Legislature (in States where 
the Legislature is bicameral), namely, the Legislative Council, the Governor 
Баз a power of nomination of members corresponding to the power of the 
President in relation to the Council of States, and the power is similarly 
exercisable in respect of “persons having special knowledge or practical 
experience in respect of matters such as literature, science, art, co-operative 
movement and social service” [Art. 171 (5)]. It is to be noted that ‘co- 
operative movement’ is not included in the corresponding list relating to 
the Council of States. de 
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hi d ом T legislative powers, the Governor is a part 
ыи isla pun rt, 164] just as the President is a part of 

. Араш ; a right of addressing and sending messages to, 
and of summoning, proroguing and dissolving, the State Legislature, just 
as the President has in relation to Parliament. He also possesses a similar 
power of causing to be laid before the State Legislature the annual financial 
statement [Art. 202] and of making demands for grants and recommending 
Money Bills' [Art. 207]. 

His powers of 'veto' over State legislation and of making Ordinances 
are being dealt with separately. 

ш. Judicial—The Governor has the power to grant pardons 
reprieves, respites, or remission of punishments or to suspend, remit or 
commute the sentence of any person convicted of any offence against any 
law relating to a matter to which the executive power of the State extends. 
i Art. 161]. 

IV. Emergency Power—The Governor has no emergency powers to 
meet the situation arising from external or internal aggression as the 
President has, but he has the power to make a report to the President 
whenever he is satisfied that a situation has arisen in which the government 
of the State cannot be carried on in accordance with the provisions of the 
Constitution [Art. 356], thereby inviting the President to assume to himself 

`` the functions of the Government of the State or any of them. 


3. The Council of Ministers. 
As has already been stated, the Governor is a constitutional head of the 


State executive, and has, therefore, to act on the advice of a Council of 


Ministers [Art. 163]. ‘The provisions relating to the Council of Ministers 
ions to be stated presently, 


of the Governor are, therefore, subject to except 

similar to those relating to the Council of Ministers of the President. 
At the head of State Council of Ministers is the Chief Minister 
(corresponding to the Prime Minister of the 
pig: ed y Coun- Union). ‘The Chief Minister is appointed by the 
Governor, while the other Ministers are appointed 
by the Governor on the advice of the Chief Minister. ‘The Council of 
Ministers shall be collectively responsible to the Legislative Assembly of 
the State and individually responsible to the Governor. Any person may 
| be appointed a Minister (provided he has the confidence of the Legislative 
| Assembly), but he ceases to be a Minister if he is not or does not remain. 
for a period of six consecutive months, à Member of the State Legislature. 
"The salaries and allowances of Ministers are governed by laws made by 

the State Legislature [Art. 164]. 

It may be said that, in general, the relation between the Governor and 
his ministers is the same as that between the 
Relationship between President and his ministers [see p. 132, ante], with 
т аа and hi$ ‘his important difference that while the Constitu- 
tion does not empower the President to exercise 
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any function ‘in his discretion’ it authorises the Governor to exercise some 
functions ‘in his discretion’, In this respect, the principle of Cabinet 
responsibility in the States differs from that in Union. { 

Article 163 (а) says— mn 

"There shall be a Council of Ministers......to aid and advise the Governor in — 
exercise of his functions, except in so far as he is or under this Constitution required 
^to éxercise his functions or апу of them in his discretion." ED 

In the exercise of the functions which the Governor is empowered to — 
exercise in his discretion, he will not be required to act according to the _ 
advice of his ministers or even to seek such advice. Again, if any question 
arises whether any matter is or is not a matter as regards which the 
Governor is not required by the Constitution to act in his discretion, the | 
decision of the Governor shall be final, and the validity of anything done 
by the Governor shall not be called into question on the ground that he 
ought or ought not to have acted in this discretion [Art. 163]. 

The functions which are specially required by the Constitution to be 
exercised by the Governor in his discretion are— 

(a) Paras. 9 and 18 of the 6th Schedule provide that until a notifica- 

` tion is issued under those paragraphs, the Governor 
СУТ functions of Assam shall carry on the айтіпіѕігайоп of a 
: tribal area specified in Part В, аз the ‘agent’ of the 
President, and acting in his discretion, He will also determine certain 
disputes, acting in his discretion. 

(b) Article 293 (2) authorises the President to appoint the Governor 
of a State as an Administrator of an adjoining Union Territory and provides 
that where a Governor is so appointed, he shall exercise his functions as 
such Administrator “independently of his Council of Ministers”. 

(c) Under Art. 371, as amended in 1956,4 the President may direct 
that the Governor of Bombay shall have a special responsibility for taking 
steps for the development of certain areas in the State, such as Vidarbha ; 
ard the Governors of Andhra Pradesh and Punjab shall have similar 
special responsibility for the proper functioning of the ‘Regional Com- 
mittees’ of the Legislative Assemblies in those States. Ў 

(d) The Governor of Nagaland shall, under Art. 371A (introduced їп 
1962), have similar responsibility with respect to law and order in that 
State so long as internal disterbances caused by the hostile Nagas in that 
State continue. 

What is a ‘special responsibility’ is, of course, not explained in the 
Constitution, but the provision shall have little meaning if it does not 
empower the Governor to act in his discretion in case the ministerial advice 
is in conflict with his ‘special responsibility’. 

In view of the responsibility of the Governor to the President and of 
the fact that the Governor's decision as to whether he should act in his — | 
. discretion in any particular matter is final, it would be possible for a —— 
Governor to act without ministerial advice in certain other matters, according ——— 
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r: шз E even though they are not specifically mentioned in 
л ion as discretionary functions, 
E an instance to the point may be mentioned the making of a 
e President under Art. 356, that a situation has arisen in which 
the Government of State cannot be carried on in accordance with the 
provisions of the Constitution. Such а report may possibly be made against 
a Ministry in power,—for instance, if it attempts to misuse its powers to 
subvert the Constitution, It is obvious that in such a case the report cannot 
be made according to ministerial adyice. No such advice, again, will be 
available where one Ministry has resigned and another alternative Ministry 
cannot be formed. ‘The making of a report under Art. 356, thus, must be 
regarded as a function to be exercised by the Governor in the exercise of 
his. discretion, 

Obviously, the Governor is also the medium through whom the Union 
keeps itself informed as to whether the State is complying with the Direc- 
tives issued by the Union from time to time. 

(ii) Further, when such a Proclamation as to failure of the constitu- 
tional machinery in the State is made by the President, the Governor acts 
as the agent of the President as regards those functions of the State Govern- 
ment which have been assumed by the President under: the Proclamation 
[Art. 356(1) (a) ]. 

(iii) In some other matters, such as the reservation of a Bill for 
consideration of the President, the Governor may not always be in agree- 
ment with his Council of Ministers, particularly when the, Governor happens 
to belong to a party other than that of the Ministry. In such cases, the 
Governor may, in particular situations, be justified in acting without 
ministerial advice, if he considers that the Bill in question would affect the 

` powers of the Union or contravene апу of the provisions of the Constitu- 
fion even though his Ministry may be of a different opinion.” 

Tt is obvious that as regards matters on which! the Governorsis 

` empowered to act in his discretion (that is, without 
President’s control over consulting his Council of Ministers), the Governor 
рос will be under the complete control of the President. 


As regards other matters, however, though the President will have a 
onal control over the Governor through his power of appointment and 
removal, it does not seem. that the President will be entitled to exercise any 
effective control over the State Government against the wishes of a Chief 
Minister who enjoys the confidence of the State Legislature, though. of 
course, the President may keep himself informed of the affairs in the State 
through the. reports of the Governor, which may even lead to the removal 
of the Ministry, under Art. 356, as stated above. 


4. The Advocate-General. 


Fach State shall have an Advocate-General for the State, an official 
corresponding to the Attorney-General of Tndia, and 


Advocate-General. having similar functions (as given at p. 156, ante), 


pers 


a 
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for the State. He shall be appointed by the Governor of the State and | 
shall hold office during the pleasure of the Governor. Only a person who 
is qualified to be a Judge of a High Court can be appointed Advocate- 
General. He receives such remuneration as the Governor may determine. 

_ He shall have the right to speak and to.take part in the proceedings of, 2 
but no right to vote in, the Houses of the Legislature of the State [Art. 165]. _ 


REFERENCES : 
1 In the case of Jammu and Kashmir, the head of the State is called Sadar б 
yasat. т 
' 2. Thus Sri V. V. Giri, who was appointed Governor of U. P. in 1958, was _ 
appointed Governor of Kerala in 1960 for the unexpired portion of his term — 

and in June 1962, he was re-appointed Governor of Kerala for a second term, 
limited up to June 1964 [Statesman, 10-6-62]. Srimati Padwaja Naidu, _ 


з. CAD., Vol. УШ, p. 455. i 


1956, in pursuance of the recommendations of the States Reorganisation Com | 
mission, to provide for the setting up Regional Committees in the Legislative - 


specially. ў 
5. This happened in the case of the Kerala Education Bill [vide In re. Kerala 
Education Bill, A.I.R. 1958 S.C. 956]. ч 


СНАРТЕК ХШ 


THE STATE LEGISLATURE 


‘Though a uniform pattern of Government is prescribed for the States, 

7 їп the matter of the composition of ће Legislature 

а апі ше Constitution makes a distinction ЧАТ the 

bigger and the smaller States, While the Legisla- 

ture of every State shall consist of the Governor and the House or Houses 

of the State Legislature, in some of the States, the Legislature shall consist 

cf two Houses, namely, the Legislative Assembly and the Legislative Council, 

while in the rest, there shall be only one House, ic, the Legislative Assembly 
[Art. 168]. 

Since the Constitution (Seventh Amendment) Act, 1956 and the 
Legislative Councils Act, 1957, the number of States having two Houses, 
under the Constitution, is nine. ‘These are Andhra Pradesh ; Bihar; Madhya 
Pradesh"; Madras; Maharastra*; Mysore; Punjab; Uttar Pradesh; West 
Bengal [Art. 168]. То these must be added Jammu & Kashmir, which has 
adopted a bicameral Legislature, by her own State Constitution (see post). 

Tt follows that in the remaining States of ‘Assam, Gujarat, Kerala, Orissa 

and Rajasthan, the Legislature will be unicameral, 

Creation and abolition that is, consisting of the Legislative Assembly only 
gf Second Chambers i [Art 168]. But the above list is no: permanent 
hat the Constitution provides for the 


in the sense t 
abolition of the Second Chamber ‘(that is, the Legislative Council) in a 
ation of such a Chamber in a 


State where it exists as well as for the cre 
ple procedure which does 


State where there is none at present, by a sim 
not involve an! amendment of the Constitution. The procedure prescribed 


is a resolution of the Legislative Assembly of the State concerned passed 
by a special majority (that is, a majority of the total membership of the 
‘Assembly not being less than two-thirds of the members actually present 
and voting), followed by an Act of Parliament. 

This apparently extraordinary provision was made for the States ‘(while 
there was none corresponding to it for the Union Legislature) in order to 
meet the criticism, at the time of the making of the Constitution, that some 
of our States being of poorer resources, could ill afford to have the extra- 
vagance of two Chambers. This device was, accordingly, prescribed to 
enable each: State to have a second Chamber or not according to its own 
wishes. It is interesting to note that, taking advantage of this provision, 
the State of Andhra Pradesh has, in 1957, created a Legislative Council, 
leading to the enactment of the Legislative Councils Act, 1957, by Parliament. 

The size? of the Legislative Council shall vary with that of the Lecisla- 

tive Assembly —the membership of the Council 
Composition of the being not more than one-third of the membership 
Legislative Council. of ghe Legislative Assembly but not less than 40. 
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This provision has been adopted so that the Upper House (the Council) 
may not get a predominance in the Legislature [Art. 171(1)]. 


The system of composition of the Council as laid down in the Constitu- 
tion is not final. The final power of providing the composition of this 
Chamber of the State Legislature is given to the Union Parliament 
|Art. 171(2)]. But until Parliament legislates on tle matter, the composi- 
tion shall be as given in the Constitution, which is as follows: It will be a 
partly nominated and partly elected body,—the election being an indirect 
опе and in accordance with the principle of proportional representation by 
the single transferable vote. The members being drawn from various sources, 
the Council shall have a variegated composition. 


Broadly speaking, 5/6 of the total number of members of the Council 
shall be indirectly elected and 1% will be nominated by the Governor. 
‘Thus,— 

(a) ¥% of the total number of members of the Council shall be elected 
by electorates consisting of members of local bodies, such as municipalities, 
district boards. 

(Ъ) 1/12 shall be elected by electors consisting of graduates of three 
years’ standing residing in that State. 

(c) 1/12 shall be elected by electorates consisting of persons engaged 
for at least three years in teaching in educational institutions within the 
State, not lower in standard than secondary schools 

(d) 4 shall be elected by members of the Legislative Assembly from 
amongst persons who are not members of the Assembly. 

(e). The remainder shall be nominated by the Governor from persons 
having knowledge or practical experience im respect of such matters as 


fiterature, science, art, co-operative movement and social service. (The 


courts cannot question the bona fides or propriety of the Governor’s ser 
tion in any case). > : 
The Legislative Assembly? of each State shall be composed of members 
chosen by direct election on the basis of. adult 

Composition. of the suffrage from territorial. constituencies. The 
Рр ТРЕНУ number of members? of the Assembly shall be not 


more than 500 nor less than 60. 

There shall be. a proportionately equal representation according, to 
population in respect of each territorial constituency within a State. Mu 
will.be a readjustment by law of Parliament, upon the completion of ea 
census [Art. 170]. | 

As stated! already, the Governor has the. power to nominate* such 
number of members of: the Anglo-Indian community as he deems fit, if he 
is-of opinion that they are not adequately represented in the Assembly 
[Art 333]. Such reservation. will, cease on the expiration of twenty? years 
from. the commencement of the Constitution, [Art. 334]. | 


:ندم —— 
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Duration of the Legi Th i islati i 
Di ation of a e Legis- AN Mens of the Legislative Assembly is 
(i) It may be dissolved sooner than five years, by the Governor. 

А Be The term of five years may be extended in case of a Proclamation 
iu mergency by the President. In such a case, the Union Parliament 
$ П have the power to extend the life of the Legislative Assembly up to a 
res Oud six months after the Proclamation céases to have effect, 
subject to the condition that such extention shall not 
Mee nr 1 not exceed one year at a 


The Legislative Council shall not be subject to dissolution. But one- 
third of its members shall retire on the expiry of 
Durati i Hi 

PBA rage the Legis- every second year [Art 172(2)]. It will thus be 
; i a permanent body like the Council of States, only 

a fraction of its membership being changed every third year. 
A Legislative Assembly shall have its Speaker and Deputy Speaker, and 
a Legislative Council shall have its Chairman and Deputy Chairman, and 
the provisions relating to them are analogous to those relating to the 

corresponding officers of the Union Parliament. 


Qualifications for mem- A person shall not be qualified to be chosen 
bership of the State to fill a seat in the Legislature of a State unless 
Legislature. tie 


(а) is a citizen of India; 

(b) is, in the case of a seat in the Legislative Assembly, not less than 
twenty-five years of age and, in the case of a seat in the Legislative Council, 
not less than thirty years of age; and 

(c) possesses such other qualifications as m 
behalf by or under any law made by Parliament [Art. 173]. 


Thus, the Representation of the People Act, 1951 has provided that a 
person shall not be elected either to the Legislative Assembly or the Council, 
unless he is himself an elector for any Legislative Assembly constituency 


in that State. 
The disqualifications for membership 


ay be prescribed. in that 


of a State Legislature as laid 


down: in Art. 1901 of the Constitution are 
Disqualifications for analogous to the disqualifications laid down in 
spicata Art. 102 relating to membership of cither House 


vf Parliament. Thus,— 


A. person shall be disq 
member of the Legislative 
if he— 

(a) holds any office 
Government of any Stat 
Union or for a State or an 
disqualify its holder (many 


valified for being chosen as, and for being a 
Assembly or Legislative Council of a State 


of profit under the Government of India or the 
e, other than that of a Minister for the Indian 
office declared by a law of the State not to 
States have passed such laws declaring certain 
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offices to be offices the holding of which will not disqualify its holder for 
being a member of the Legislature of that State) ; 3 

(b) is of unsound mind as declared by a competent court ; 

(c) is an undischarged insolvent; : 

(d) is not a citizen of India or has voluntarily acquired the citizenship 
of a foreign State or is under any acknowledgment of allegiance of 
&dherence to a foreign State; t 

(е) is so disqualified by or under any law made by Parliament (in 
other words, the law of Parliament may disqualify a person for member- 
ship even of a State Legislature, on such grounds as may be laid down in 
such law). ‘Thus, the Representation’ of the People Act, 1951 has laid 
down some grounds of disqualification, €. conviction by a ‘court, having 
been found guilty of a corrupt or illegal practice in relation to election, 
being a director or managing agent of a corporation in which Government 
has a financial interest—under conditions laid down in that Act. 


Art. 192 lays down that if any question arises as to whether a member 
of a House of the Legislature of a State thas become subject to any of the 
disqualifications mentioned above, the question shall be referred to the 
Governor of that State for decision who will act according to the opinion 
of the Election Commission. His decision shall be final and not liable to 
be questioned in any court of law. 


Legislative _ procedure The legislative procedure in a State Legislature 

in a State having bi- having two Chambers is broadly similar to that in 

pm RUE in Parliament, save for differences on certain points 
to be explained presently. 


1. As regards Money Bills, the position is the same. The Legislative 
Council shall have no power save to make recommendations to the Assembly 
for amendments or to withhold the Bill for a period of 14 days from the 
date of its receipt of the Bill. In any case, the will of the Assembly shall 
prevail, and the Assembly is not bound to accept any such recommen- 
dations. 

It follows that there cannot be any deadlock between the two Houses 
at all as regards Money Bills. 

Il. As regards Bills other than Money Bills, too, the only power of the 

Legislati Council Council is to interpose some delay in the passage 
compared with Council of of the Bill for a period of time (3 months) which 
States. is, of course, larger than in the case of Money 


the Bill must have second journey from the Assembly to the Council, but 
ultimately the view of the Assembly shall prevail and in the second journey, 
` the Council shall have no power to withhold the Bill for more than а 


hb ames 
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oan Herein the procedure in a State Legislature differs from that in the 
Union Parliament, and it renders the position of the Legislative Council 
even weaker than that of the Council of the States, The difference is 
as follows; 


While disagreement between the two Houses of the Union Parliament 

is to be resolved by a joint sitting, there is no 

4 ee or rexiving such provision for solving differences between the 
Houses, two Houses of the State Legislature,—in this 
^ latter case, the will of the lower House, viz. the 

. Assembly shall ultimately prevail and the Council shall have no more power 


than to interpose some delay in the passage of the Bill to which it disagrees. 


"This difference of treatment in the two cases is due to the adoption of 
two different principles as regards the Union and the State Legislatures. 
(d) As to the Union Parliament,—it has been said that since the Upper 
House represents the federal character of the Constitution, it should have a 
status better than that of a mere dilatory body. Hence, the Constitution 
provides for a joint sitting of both Houses in case of disagreement between 
the House of the People and the Council of States, though, of course, the 
House will ultimately have an upper hand, owing to its numerial majority 
at the joint sitting. (5) As regards the two Houses of the State Legislature 
however, the Constitution of India adopts the English system founded on 
the Parliament Act, 1911, wiz., that the Upper House must eventually give 
way to the Lower House which represents the will of the people. Under 
this system, the Upper House has no power to obstruct the popular House 
other than to effect some delay. ‘This democratic provision has been 
adopted in owr Constitution in the case of the State Legislature in as much 
as in this case, no question of federal importance of the Upper House 
arises. 

The provisions as regards Bills other than Money Bills may now be 


summarised: 

(a) Union Parliment.—lf a Bill (other than a Money Bill) is passed 
by one House and (i) the other House rejects it or does not return it 
within 6 months or (ii) the two Houses disagree as to amendments, the 
President may convene a joint sitting of the Houses, for the purpose of 

finally deliberating and voting on the Bill. At 

Comparison of proce- such joint sitting, the vote of the majority of both 

dure in Parliament and роце; present and voting shall prevail and the 

Shes ae Bill shall be deemed to have been passed by both 

° Houses with such amendments as are agreed to by such majority; and the 
Bill shall then be presented-for his assent [Art. 108]. 

(b) State Legislatwre.—(i) If a Bill (other than a Money Bill) is 
passed by the Legislative Assembly and the’ Council (i) rejects the Bill, or 
(ii) passes it with such amendments as are not agreeable to the Assembly 
or (iii) does not pass the Bill within 3 months from the time when it is 
laid before the Council,—the Legislative Assembly may again pass the Bill 
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with or without further amendments, and transmit the Bill to the Council 
again. MIU. | d 
Tf on this second occasion, the Council—(a) again rejects the Bill, or 
(b) proposes amendments, or (c) does not pass it within one month of the 
date on which it is laid before the Council the Bill shall be deemed to have 
been passed by both Houses, and then presented to the Governor for his 
assent. 
In short, in the State Legislature, a Bill, as regards which the Council 
does not agree with the Assembly, shall have two journeys from the 
' Assembly to the Council. In the first journey, the Council shall not have 
the power to withhold the Bill for more than 3 months and in the second 
journey, not more than 1 month, and at the end of this period, the Bill 
shall become law.over the head of the Council, even though it remains 
altogether inert [Art. 197]. Ë 
(ii) The foregoing provision of the Constitution is applicable only as 
regards Bills originating in the Assembly. "There is no corresponding provi- 
sion for Bills originating in the Council. If, therefore, a Bill passed by the 
Council is transmitted to the Assembly and rejected by the latter, there is an 
end to the Bill. 
"The relative positions of the two Houses of the Union Parliament and 
of a State Legislature may be graphically shown as follows: 


Parliament. State Legislature. 


1. As regards Money Bills, the position is similar at the Union and 

the States: pint; у 
(а) A Money ВШ cannot originate in the Second Chamber or Upper 
House (ie. the Council of States or the Legislative Council). 


(b) The Upper House (i.e. the Council of States or the Legislative 
Council) has no power to amend or reject such Bills. In either 
case, the Council can only make recommendations when a Bill 
passed by the lower House (ie. the House of the People or 
the Legislative Assembly, as the case may be) is transmitted 
to it. It finally rests with the lower House to accept or reject 
the recommendations made by the Upper House. If the House 
of the People or the Legislative Assembly (as the case may 
be) does not accept any of the recommendations, the Bill is 
deemed to have been passed by the Legislature in the form 
in which it was passed by the lower House and then presented 
to the President or the Governor (as the case may be), for 
his assent. If the lower House, on the other hand, accepts 
any of the recommendations of the Upper House, then the 
Bill shall be deemed to have been passed by the Legislature 
in the form in which it stands after acceptance of such recom: 
mendations. ES SEN 
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Parliament, State Legislature. 


On the other hand, if the Upper House does not return 
the Money Bill transmitted by the lower House, within a 
period of 14 days from the date of its receipt in the Upper 
House, the Bill shall be deemed to have been passed by the 
Legislature, at the expiry of the period of 14 days, and then 
presented to the President or the Governor, as the case may 
be, even though the Upper House has not either given its 
assent or made any recommendations. 


(c) There is no provision for resolving any deadlock as between the 


two Houses, as regards Money Bills, because no deadlock can 
possibly arise. Whether in Parliament or in a State Legis- 
lature, the will of the lower House (House of the People or 
the Legislative Assembly) shall prevail, in case the Upper 
House does not agree to the Bill as passed by the lower House. 


IL As regords Bills other than Money Bills: 


Parliament. 


(a) Such Bills may be introduced 
in either House of Parliament or a 
State Legislature. 

(b) A Bill is deemed to have 
been passed by Parliament only if 
both Houses have ageed to the Bill 
in its original form or with amend- 
ments agreed to by both Houses. 


‚ (c) In case , of . disagreement 
between the two Houses in any of 
the following manner, the deadlock 
may be solved only by a joint sitting 


‘of the two Houses, if summoned by 


the President... : ‘ 

The disagreement may take place 
if a House, on receipt of a Bill 
passed by the other House— 

(i) rejects the Bill; or 

(ii) proposes: amendments as are 

not agreeable to {һе 
Assembly ; 
or (iii) does not pass the Bill within 


. 3 months of its receipt of the Bill. 


State Legislature. 


(b) The Legislative Council has 
no co-ordinate power, and in case of 
disagreement between the two 
Houses, the will of the Legislative 
Assembly shall ultimately prevail. 
Hence, there is no provision for a 
joint sitting for resolving a deadlock 


‚ between the two Houses. 


(c) A disagreement between the 
two Houses may take place if the 
Legislative Council, on receipt of a 
Bill passed by the Assembly— 
(i) rejects the Bill; or 
(i?) makes amendments to the 
Bill, which are not agreed to 
by the originating House; or 

(iii) does not pass the Bill within 
6 months from the date of 
its receipt from the originat- 
ing House, 

While the period for passing a 
Bill received from the lower House 
is six months in the case of the 
Council of States, it is three months 
only in the case of the Legislative 
Council. 
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Parliament. 


(d) In case of disagreement, a 
passing of the Bill by the House of 
the People, a second time, cannot 
override the Council of States. The 
only means of resolving the deadlock 
is a joint sitting of the two Houses. 
But if the President, in his discre- 
tion, does not summon a joint 
sitting, there is an end of the ВШ 
and, thus, the Council of States has 
effective power, subject to a joint 
sitting, of preventing the passage of 
a Bill. 


Tt has been : 
inferior to that of the Legislative 


Utility of the Second Council is 
Chamber in a State. 


(a) The very composition of 


renders its position weak, being pa 


representing various interests. 
(b) Its very existence 


Assembly so much so that it may well be consi 
as a surplusage. ^ 
the Legislative Council [p. 198, ante], 
rtly elected and partly nominated, and 


depends upon the will of the Legislative 


State Legislature. 


(d) In case of such disagreement, 
a passage of the Bill by the Assem- 
bly for a second time is sufficient. 
for the passing of the Bill by the 
Legislature, and if the Bill is so 
passed and transmitted to the Legi 
lative Council again, the only thing 
that the Council may do is to with- 
hold it for a period of 1 month from 


poses amendments not agreeable to 
the Assembly or allows one month 
to elapse without passing the Bill, 
the Bill shall be deemed to have been 
passed by the State Legislature in 
the form in which it is passed by — 
the Assembly for the second time, — 
with such amendments, if any, as Ki 
have been made by the Council and 
as are agreed to by the Assembly: 3 

(е) The foregoing procedure 
applies only in the case of disagrée- _ 
ment relating to a Bill originating in 
the Legislative Assembly. ? 

In the case of a Bill originating 
in the Council of States and trans- - 
mitted to the Assembly, after its: Ж 
passage in the Council, if the | 
Legislative Assembly either rejects - 
the Bill or makes amendments which 
are not agreed to by the Council, - 
there is an immediate end of the | 
Bill, and no question of its passage _ 
by the Assembly would arise. д 


clear that the position of Legislative Ў 
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ignis, because the latter has the power to pass a resolution for the 
abolition of the second Chamber by making an Act Parliament. 


(c). The Council of Ministers shall be responsible only to the Assembly. 


: (d) The Council cannot reject or amend a Money Bill. It can only 
withhold the Bill for a period not exceeding 14 days or make recommenda- 
tions for amendments. 


(e) As regards ordinary legislation (i.e, with respect to Bills other 
tham Money Bills), too, the position of the Council is nothing but 
subordinate to the Assembly, for it can at most interpose a delay of four 
months (in two journeys) in the passage of a Bill originating in the 
Assembly and, in case of disagreement, the Assembly will have its way 
without the concurrence of the Council. 

In the case of a Bill originating in the Council, on the other hand, the 
Assembly has the power of rejecting and putting an end to the Bill forthwith. 

It will thus be seen that the second Chamber in a State is not even a 
revising body like the second Chamber in the Union Parliament which can, 
by its dissent, bring about a deadlock, necessitating a joint sitting of both 
Houses to effect the passage of the bill (other than a Money Bill). 
Nevertheless, by reason of its composition by indirect election and 
nomination of persons having special knowledge, the Legislative Council 
commands a better calibre and even by its dilatory power, it serves to check 
hasty legislation by bringing to light the shortcomings or defects of any 
ill-considered measure. 

"hat it has not been altogether useless is evident from the very fact 
that in no State so far has the second Chamber been abolished even though 
the power to move for its abolition lies in the hands of the Lower Chamber. 
On the other hand, the Legislative Assembly in one State (viz., Andhra 
Pradesh) has moved for and obtained a second Chamber, which has been 
sanctioned by the Legislative Councils Act, 1957. 

When a bill is presente’ before the Governor after its passage by the 
Houses of the Legislature, it will be open to the Governor to take any of 
the following steps: 


(a) He may declare his assent to the Bill, in 


Govern power of 
veto. ЯА which case, it would become law at once; ог, 


(b) He may declare 
case the Bill fails to become a law; or. 
(c) He may, in the case of a Pill other than a Money Bill, return 


the Bill with a message. 
(d) The Governor may ге 

President. In one case reserva 

question would derogate from the powers О 

Constitution. 

mn Tn the case of a 

[ДИН declare his assent or withhold his assent. 


that he withholds his assent to the Bill, in which 


serve a Bill for the consideration of the 
tion is compulsory, viz., where the law in 
f the High Court under the 


Money Bill, so reserved, the President may either 


But in the case of a Bill, other 
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than a Money Bill, the President may, instead of declaring his assent or 
refusing it, direct the Governor to return the Bill to the Legislature for 
reconsideration. In the latter case, the Legislature must reconsider the 
Bill within six months and if it is passed again, the Bill shall be presented 
to the President again. But it shall not be obligatory upon the President 
to give his assent in this case too [Art. 201]. 


Tt is clear that a Bill which is reserved for the consideration of the 
President shall have no legal effect until the President declares his assent 
to it, But no time limit is imposed by the Constitution upon the President 
either to declare that he assents or that he withholds his assent. As a 
result, it would be open to the President to keep a Bill of the State Legis- 
lature pending at his hands for. an indefinite period of time, without 
expressing his mind. 

Tt should also be noted that there is a third alternative for the President 
which was demonstrated in the case of the Kerala Education Bill, viz., that 
when a reserved Bill is presented to the President he may, for the purpose 
of deciding whether he should assent to, or return the Bill, refer to the 
Supreme Court, under Article 143, for its advisory opinion where any 

‚ doubts.as to the constitutionality of the Bill arise in the President’s mind. 


Veto powers of Presi- 


The veto powers of the President and Gover- 
dent and Governor, com- 


nor may be presented graphically, as follows : 


President. 


(A) 1. ‘May assent to the Bill 
passed by the Houses of Parliament. 

2.. May declare that he withholds 
his assent, in which case, the Union 
Bill fails to become law. 


3.. In case of a Bill other than 


a Money Bill may return it for - 


reconsideration by Parliament, with 
a message to both Houses. Tf the 
Bill is again passed by Parliament, 
with or without amendments, and 
again presented to President, the 
President shall have no other alter- 
native than to declare his assent 
to it. 


Governor. 


1. May assent to the Bill passed 
by the State Legislature. 

2.. May declare that he withholds 
his assent, in which case, it fails to 
become law, 

3. In case of a Bill other than 
a Money Bill, may return it for 
consideration by the State Legisla- 
ture, with a message. Tf the Legis- 
lature again passes the Bill with or 
without amendments, Governor shall 
have no other alternative than to 
declare his assent to it. 


4. Instead of either assenting to, 
withholding assent from, or return- 
ing the Bill for reconsideration by 
the State Legislature, Governor may 
reserve a Bill for consideration of 
FR President, in any case he thinks 
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President. 


(B) In the case of a State Bill 
reserved by the Governor for the 
President’s consideration (as stated 
in para. 4 of col. 2). 

(a) If it is a Money Bill, the 
President may either declare that he 
assents to it or withholds his assent 
to it. 

(b) If it is a Bill other than a 
Money Bill, the President may— 

(i) declare that he assents to it 

or that he withholds his assent from 
it, or ‘ 
(ii) return the Bill to the State 
Legislature with a message for 
reconsideration, in which case, the 
State Legislature must reconsider 
the Bill within six months, and if it 
is passed again, with or without 
‚ amendments, it must be again pre- 
sented, direct, to the President for 
his assent, but the President is not 
bound to give his assent, even 
though the Bill has been passed by 
the State Legislature, for a second 
time. 


Governor, 


Such reservation is, however, 
obligatory if the Bill is so much 
derogatory to the powers of the 
High Court that it would endanger 
the constitutional position of the 
High Court, if the Bill became law. 


Once the Governor reserves a 
Bill for the President’s considera- 
tion, the subsequent enactment of; 
the Bill is in the hands of the 
President and the Governor shall 
have no further part in its career. 


The Governor's power to make Ordinances [Art. 213], having the force 
cf an Act of the State Legislature, is similar to the Ordinance-making power 
of the President, in the following respects: 

(a) The Governor shall have this power only 


Ordinance-making 
power of Governor. 


when the Legislature, or both Houses thereof, are 
not in session; 


(b) It is not a discretionary power, but must exercised with the aid 


and advice of ministers ; 


(c) The Ordinance must be laid before the State Legislature when it 
re-assembles, and shall automatically cease to have effect at the expiration 


of 6 weeks from the date of re-assembly, un 


Legislature. 


less disapproved earlier by that 
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(d) The Governor himself shall be competent to withdraw the Ordinance 
at any time. 

(e) ‘The scope of the Ordinance-making power of the Governor is co- 
extensive with the legislative powers of the State Legislature, and shall be 
confined to the subjects in Lists II and III of Sch. VII. 

But as regards repugnancy with a Union law relating to a concurrent 
subject the Governor's Ordinance will prevail notwithstanding repugnancy, 
if the Ordinance had been made in pursuance of ‘instructions’ of the 
President. 

The peculiarity of the Ordinance-making power of the Governor is 
that he cannot make Ordinances without 'instructions' from the President 
if— 

(a) a Bill containing the same provisions would under this Constitution 
have required the previous sanction of the President for the introduction 
thereof into the Legislature’; or (b) the Governor would have deemed it 
necessary to reserve a Bill containing the same provisions for the consideration 
of the President’; or, (c) an Act of the Legislature of the State containing 
the same provisions would under this Constitution have been invalid unless, 
having been reserved for the consideration of the President, it had received 
the assent of the President? [Art. 213]. 


: Ordinance: oe © The Ordinance-making powers of the President 
Gover- 


of козен ап! and a Соуегпог may be graphically presented аз 
mor, compared, follows : 
President. Governor. 

1. Can make Ordinance only 1. Can make Ordinance only 
when either of the two Houses of ^ when the State Legislature or either 
Parliament is not in session. of the two Houses (where the State 

Legislature is bicameral) is not in 
session. 


The President/Governor must be satisfied that circumstances exist which 
render it necessary for him to take immediate action. 


But Governor cannot make an 
Ordinance relating to three specified 
matters, without instructions from 
President (see above). 


2. Ordinance has the same force 2. Ordinance has the same force 
and is subject to the same limitations ^ as and is subject to the same 
as an Act of Parliament. limitations “as an Act of the State 

х Legislature. 


But as regards’ repugnancy with 
са 3 - а Union law relating to a Concurrent 
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President, 


3. (a) Must be laid before both 
Houses of Parliament when it re- 
assembles. 


_(b) Shall cease to operate on 

the expiry of the reassembly of 

Parliament or, if, before that period, 

resolutions disapproving the Ordi- 

nance are passed by both Houses, 

from the date of the second of such 
resolutions. 
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Governor. 


subject, if the Governor's Ordinance 
has been made in pursuance of 
‘instructions of the President’, the 
Governor’s Ordinance shall prevail 
as if it were an Act of the State 
Legislature which had been reserved 
for the consideration of the Presi- 
dent and assented to.by him. f 

3. (a) Must be laid before the 
Legislative Assembly or before both 
Houses of the State Legislature 
(where it is bicameral), when the 
Legislature reassembles. 


(b) Shall cease to operate on the 
expiry of 6 weeks from the reassem- 
bly of the State Legislature or, if 
before the expiry of that period, 
resolutions disapproving the Ordi- 
nance are passed by the Assembly 
or, where there are two Houses the 
resolution passed by the Assembly 
is agreed to by the Council, from the 
date of the passing of the resolution 
by the Assembly in the first case, 
and of the agreement of the Council 
in the second case. 


The privileges of the Legislature of a State are similar to those of the 
Union Parliament inasmuch as the constitutional 


Privileges of a State 
Legislature. 


provisions [Arts. 105 and 194] are identical. The 
question of the privileges of a State Legislature has 


been brought to the notice of the public, particularly in relation to the power 
of the Legislature to punish for contempt and the jurisdiction of the Courts 
in respect thereof. Though all aspects of this question have not yet been 
settled, the following propositions may be formulated from the decisions 
of the Supreme Coürt— 
(a) Each House of the State Legislature has the power to punish for 
breach of its privileges or for contempt. 
(b) Each House is the sole judge of the question whether any of its 
privileges has, in a particular case, been infringed, and the Courts have 
و‎ isdiction to interfere with the decision of the House on. this point. 


T urt eonnot interfere with any action taken for contempt unless 
the Legislature or its duly authorised officer is seeking to assert a privilege 
not known to the law of Parliament; or the notice issued or the action 
taken was without jurisdiction. 
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(c) No House of the Legislature has, however, the power to create for 
itself any new privilege not known to the law and the Courts possess the 
power to determine whether the House in fact possesses a particular 
privilege. \ 

(4) It is also competent for a High Court to entertain a petition for 
habeas corpus under Art. 226 or for the Supreme Court, under Art. 32, 
challenging the legality of a sentence imposed by a Legislature for con- 
tempt on the ground that it has violated a fundamental right of the 
Petitioner and to release the prisoner on bail, pending disposal of that 
petition. be s 

(e) But once a privilege is held to exist, it is for the House to judge 
the occasion and its manner of exercise. ‘The Court cannot interfere with 
an ‘erroneous decision by the House or its Speaker in respect of a breach 
of its privilege. 


REFERENCES : 


1. By reason of s. 8 (2) of the Constitution (Seventh Amendment) Act, 1956, 
Madhya Pradesh shall have a second House (Legislative Council) only after a 
notification to this effect has been made by President. ; 
„Мо such_notification having been made so far, Madhya Pradesh is still 
having one Chamber. Я 
Maharashtra has been established in place of Bombay, by the Bombay Reorgani- 
sation Act, 1960. 
2a. As will be more fully explained in Chapter XXIV, post, to meet the special 
linguistic and cultural problems of certain areas in the States of Andhra Pradesh 
and Punjab, Art. 371 of the Constitution has been substituted, in 1956, in 
pursuance of the recommendations of the States Recognisation Commission, to 
provide for the setting up Regional Committees in the Legislative Assemblies 
of these two States. Such Committees have been set up by the President by 
promulgating the Punjab Regional Committees Order, 1958 and the Andhra 
Pradesh Regional Committees Order, 1958. Briefly speaking, the function of 
these Regional Committees is to make recommendations of the Legislative 
Assembly with respect to Bills affecting the respective regions, specially. 
See Table XII for membership of the State Legislatures. 
The number of Anglo-Indian members so nominated by the Governor of the 
several States. as in January, 1965, is as follows: Andhra 1; Bihar 1; Kerala 1; 
S ue) 1; Madras 1; Maharashtra 1; Mysore 1; Uttar Pradesh 1; 
14] * 
The original period of ten yer has been extended to twenty years, by the 
Constitution (Eighth Amendment) Act, 1959. 
E.g, An Ordinance imposing reasonable restrictions upon inter-State trade ог 
commerce [ Art. 304, Proviso]. 
E.g., An Ordinance which might affect the powers of the Union [Art. 220]. 
Eh yr Ordinance providing for compulsory: acquisition of property [Art. 
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CHAPTER XV 
THE STATE OF JAMMU & KASHMIR 


Peculiar position of the The State of Jammu & Kashmir holds a 
State, peculiar position under the Constitution of India. 


It forms a part of the ‘territory of India’, as defined in Art. 1 of the 
Constitution (p. 54, ante), being the fifteenth State included in the First 
Schedule of the Constitution, as it stands amended. In the original Cons- 
titution, Jammu & Kashmir was specified as a Part B State. The States 
Reorganisation Act, 1956, abolished the category of Part States and the 
Constitution (Seventh Amendment) Act, 1956, which implemented the 
changes introduced by the former Act, included Jammu & Kashmir in the 
list of the ‘States’ of the Union of India, all of which were now included in 
one category. | 

Nevertheless, the special constitutional position which Jammu & Kashmir 
enjoyed under the original Constitution has been maintained even after 
the above reorganisation of States, so that all the provisions of the Cons- 
titution of India relating to the States in the First Schedule are not 
applicable to Jammu & Kashmir even though it is one of the States specified 
in that Schedule. AR VAPA WAS MT НД ОН) 

To understand why Jammu & Kashmir, being a State included in the 
First Schedule of the Constitution of India, should still be accorded a 
separate treatment, a retrospect of the development of the constitutional 
relationship of the State with India becomes necessary. 

Under the British regime, Jammu and Kashmir was an Indian State 

ruled by a hereditary Maharaja. On the 26th of 
_ History of the integra- October, 1947, when the State was attacked by 
DUM b qus and Azad Kashmir Forces with the support of Pakistan, 

the Maharaja (Sir Hari Singh) was obliged to 
seek the help of India, after executing an Instrument of Accession similar 
to that executed by the Rulers of other Indian States. By the Accession 
the Dominion of India acquired jurisdiction over the State with respect to the 
subjects of Defence, External Affairs and Communications, and like other 
Indian States which survived as political units at the time of the making of 
the Constitution of India, the State of Jammu and Kashmir was included as a 
Part B State in the first Schedule of the Constitution of India, as it was 


promulgated in 1950. 
But though the State was included as a Part B State, all the provisions 
Sd | of the Constitution applicable to Part В States 
гы йы, кык poss were not extended to Jammu and Kashmir. This 
stitution, peculiar position was due to the fact that having 
regard to the circumstances in which the State acceded to India, the Govern- 


ment of India had declared that it was the people of the State of Jammu 
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and Kashmir, acting through their Constituent Assembly, who were to 
finally determine the Constitution of the State and the jurisdiction of the 
Union of India and the applicability of the provisions of the Constitution 
regarding this State were, accordingly, to be in the nature of an interim 
arrangement. j 
Since the liberality of the Government of India has been misunderstood 
and misinterpreted in interested quarters, overlook- 
^ ita of the ing the legal implications of the Accession of the 
: State to India, we should pause for a moment to 
'explain these legal implications lest they be lost sight of in the turmoil of 
political events which have clouded the patent fact of the Accession. ‘The 
frst thing to be noted is that the Instrument of Accession signed by 
Maharaja Hari Singh on the 26th October, 1947 was in the same form 
as was executed by the Rulers of the numerous other States which had 
acceded to India following the enactment of the Indian Independence Act, 
1947. "The legal consequences of the execution of the Instrument of Acces- 
sion by the Ruler of Jammu & Kashmir cannot, accordingly, be in any way 
different from those arising from the same fact in the case of the other 
Indian States. Tt may be recalled? that owing to the lapse of paramountcy 
vnder s. 7 (1) (b) of the Indian Independence Act, 1947, the Indian 
States regained the position of absolute sovereignty which they had enjoyed 
prior to the assumption of suzerainty by. ће British Crown. The Rulers 
of the Indian States thus became unquestionably competent to accede to 
either of the newly created Dominions of India and Pakistan, in exercise 
of their sovereignty. The legal basis? as well as the form of Accession 
were the same in the case of those States which acceded to Pakistan and 
those which acceded to India. There is, therefore, no doubt that by the 
act of Accession the State of Jammu & Kashmir became legally and 
irrevocably a part of the territory of India and that the Government of 
India was entitled to exercise jurisdiction over the State with respect to 
those matters to which the Instrument of Accession extended. Tf, in spite 
of this, the Government of India had given an assurance to the effect 
that the accession of the constitutional relationship between India and the 
State would be subject to confirmation by the people of the State, under no 
circumstances can any third party take advantage of such extra-legal 
assurance and claim that the legal act had not been completed. 


When India made her Constitution in 1949, it is natural that this dual 

\ . attitude of the Government of India should be 

: Lb on" per reflected in the position offered to the State of 
m. own force to the Jammu & Kashmir within the framework of that 
j Constitution. So far as the legal effect of the act 

of Accession was concerned, it was unequivocally given effect to by declaring 
Jammu & Kashmir a part of the territory of India [Art. 1]. But the 
application of the other provisions of the Constitution of India to Jammu 
& Kashmir was placed on a tentative basis, subject to the eventual approval 
of the Constituent Assembly of the State. The Constitution thus provided 
that the only Articles of the Constitution which would apply of their own 
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force to Jammu & Kashmir were—Arts. 1 and 370. ‘The application of 
the other Articles was to be determined by the President in consultation 
with the Government of the State [Art. 370]. The legislative authority 
of Parliament ‘over the State, again, would be confined to, those items of 
the Union and Concurrent Lists as correspond to matters specified in the 
Tnstrument of Accession. ‘The above interim arrangement would continue 
until the Constituent Assembly for Jammu & Kashmir made its decision. 
Tt would then communicate its recommendations to the President, who 
would either abrogate Art. 370 or make such modification as might be 
recommended by that Constituent Assembly. 
In pursuance of the above provisions of the Constitution, the President 
made the Constitution (Application to Jammu & 
d Orders Kashmir) Order, 1950, in consultation with the 
Government of the State of Jammu & Kashmir, 
specifying the matters with respect to which the Union Parliament would 
be competent to make laws for Jammu & Kashmir, relating to the three 
subjects of Defence, Foreign Affairs and Communications with respect to 
which Jammu & Kashmir had acceded to India. 
Next, there was an Agreement between the Governments of India and 
of the State at Delhi in June, 1952 as to the sub- 
ds jects over which the Union! should have jurisdic- 
tion over the State subject to the decision of the Constituent Assembly. 
"The Constituent Assembly of Jammu & Kashmir ratified the accession to 
India and also the decision arrived at by the Delhi Agreement as regards 
the future relationship of the State with India, early in 1954. Tn pursuance 
of this, the President, in consultation with the State Government, made 
the Constitution (Application to Jammu & Kashmir) Order, 1954, which 
came into force on the 14th of May, 1954, This Order implemented the 
Delhi Agreement as ratified by the Constituent Assembly and also superseded 
the Order of 1950. : 

According to this Order, in short, the jurisdiction of the Union extended 
to all Union subjects under the Constitution of India (subject to certain 
slight alterations) instead of only the three subjects of Defence, Foreign 
Affairs and Communications with respect. to which the State had acceded 
to India in 1947. The Order deals with the entire constitutional position 
of the State within the framework of the Constitution of India, excepting 
only the internal Constitution of the State Government, which was to be 
framed by the Constituent Assembly of the State. UE 

As stated earlier, the category of Part B States was later abolished by 
the Constitution (Seventh Amendment) Act, 1956 

Constitution Seventh. and as a result of this Jammu & Kashmir came 
Amendment Act to be included within the list of the fourteen 
(since then. the number has been raised to sixteen) ‘States’ of gemi 
of India. But though, prima facie, its status became similar to t doe 
the other States such as Assam, Bihar or Bombay, the ша CE Я 
tional relationship between the Union and the State of Jammu ‘aad 


remained unaffected. 
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This relationship rests on the provisions of the Constitution (Applica- 
tion to Jammu & Kashmir) Order, 1954, which has subsequently been 
amended in 1956, 1958, 1959, 1960, 1961, 1963, 1964, 1965. 


"The important points of difference, following 

Provisions of the Соп- from this Order of 1954 (as amended), as to the 
паян А ныр jurisdiction of the Union over the State of Jammu 
Jammu and Kashmir. & Kashmir, as compared with the other States of 


the Union of India, are as follows:— 


(i) The State List shall have no application to Jammu and Kashmir. 
The legislative powers of Parliament over that State, again, will 
be confined to the matters enumerated in the Union List and 
a few matters of the Concurrent List, subject to modifications. 


(zi) Any law of the State which is repugnant to a law of Parliament, 
whether passed before or after the State law shall, to the extent 
of such repugnancy, be void. 

(iii) The residuary power of legislation shall belong not to Parliament 
but to the State Legislature which shall have power with respect 
to any matter which is not enumerated in favour of the Union. 


(iv) Parliament shall have no power to legislate with respect to the 
State subjects of Jammu & Kashmir in the national interest, in 
the manner provided in Art. 249, or to legislate with respect to 
State subjects during a Proclamation of оешу, under 
Art. 250. 

(u) No action can be taken by the Union without the consent of the 
State Legislature, in the following matters :— 

(а) Alteration of the name or boundaries of the State. 
(b) International agreement affecting the disposition of the State. 


(vi) No Proclamation of Emergency on the ground of internal 
disturbance shall have effect in relation to the State, unless it is 
made at the request or with the concurrence of the Government 
of the State. 


(vit) The Union shall have no power to suspend the Constitution of 
the State either on the ground of failure of the constitutional 
machinery or on the ground of failure to comply with the 
directions given by the Union. | 


(vix) The legislative power of Parliament with respect to preventive 
detention will not extend to the State; and, for a period of 
fifteen years (i.e, up to 13th May, 1969), any law of preventive 
detention made by the legislature of the State shall not be void 
by reason of being inconsistent with any Fundamental Right. 

(ix) The representatives of the State of Jammu and Kashmir in the 

House of the People shall be appointed by the President on the 

- recommendation of the Legislature of that State, instead of 
being directly elected by the people of that State, . 
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(x) The Governor of the State will be known as the Sadar-i-Riyasalt. 
He will be a person elected by the Legislative Assembly of the 
State, but subject to recognition by the President of India 
[Expl. to Art. 370]. 


(#i) The High Court of the State of Jammu & Kashmir shall have no 
power to issue writs for any purpose other than the enforcement 
of the Fundamental Rights. 

(xii) Special treatment has been provided for the ‘permanent residents’ 
of the State of Jammu & Kashmir in the matter of employment, 
residence, acquisition of immovable property in the State and 
of the right to State-aid. 

(zii) There will be no judicial review of the reasonableness of the 
restrictions imposed by the Legislature of the State of Jammu & 
Kashmir upon the Fundamental Rights of speech and expression, 
assembly, association, movement, residence and property, for the 
next twenty years (e. up to 13th May, 1974). 


The process of integration of the State of Jammu & Kashmir has not, 
however, come to a rest. By amendments made to the Constitution Order 
in 1956 and 1958, the jurisdiction of the Comptroller and Auditor-General 
of India (which was excluded by the Order of 1954), has been extend to 
the State, and the provision relating to the all-India Services has also been 
extended, ! 


By the Amendmefit Orders of 1959-60, again, the jurisdiction of the 
lection Commission as well as the special leave jurisdiction of the Supreme 
Court of India (which had been excluded by the Order of 1954), have been 
extended to the State and a day may come when the status of the State of 
jammu & Kashmir within the Union of India. will not be different from 
that of any other State, even though its internal constitution may be in- 
corporated in a separate document, to which we shall now advert. 


It has already been explained how from the beginning it was declared 
by the Government of India that, notwithstanding 
Түше Hs the State the accession of the State of Jammu & Kashmir 
to India by the then Ruler, the future constitution 
of the State as well as its relationship with India were to be finally deter- 
mined by an elected Constituent Assembly of the State. With these objects 
in view, the people of the State elected a sovereign Constituent Assembly 
which met for the first time on October 31, 1951. 
The Constitution (Application to Jammu & Kashmir) Order, 1954, 
which settled the constitutional relationship of the State of Jammu & 
- Kashmir, did not disturb the previous assurances as regards the framing 
of the internal constitution of the State by its own people. While the 
Constitution of the other Part B States was laid down in Part УП of 
the Constitution of India. (as promulgated in 1950), the State Constitution 
of Jammu & Kashmir was to be framed by. the Constituent Assembly of 
that State, In other words, the provisions govering the Executive, Legis- 
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lature and Judiciary of the State of Jammu & Kashmir were to be found 

in the Constitution drawn up by the people of the State and the corres- 

ponding provisions of the Constitution of India were not applicable to 
. that State. 


"The first official act of the Constituent Assembly of the State was to 
put an end to the hereditary princely rule of the Maharaja. It was one 
of the conditions of the acceptance of the accession by the Government of 
India that the Maharaja would introduce popular government in the State. 
In pursuance of this understanding, immediately after the Accession, the 
Maharaja invited Sheikh Mohammand Abáulla, President of the All Jammu 
and Kashmir National Conference, to form an interim Government, and to 
carry on the administration of the State. The interim Government later 
changed into a full-fledged Cabinet, with Sheikh Abdulla as the first Prime 
Minister. The Abdulla Cabinet, however, would not rest content with 
anything short of the abdication of the ruling Maharaja Sri Hari Singh. In 
June 1949, thus, Maharaja Hari Singh was obliged to abdication in favour 
cf his son Yuvaraj Karan Singh. ‘The Yuvaraj was later elected by the 
Constituent Assembly of the State (which came into existence on October, 
31, 1951) as the ‘Sadar-i-Riyasa’. Thus, came to all end the princely rule 
in the State of Jammu & Kashmir and the head of the State was henceforth 
to be an elected person. ‘The Government of India accepted this position 
by making a Declaration of the President under Art. 370 (3) of the 
Constitution (15th November, 1952) to the effect that for the purposes of 
the Constitution, ‘Government’ of the State of Janimu & Kashmir— 

“means the person for thé time being recognised by the President on the recom- 
mendation of the Legislative Assembly for the State as the Sadar-i-Riyasat of Jammu 
and Kashmir, acting on the advice of the Council of Ministers of the State for the time 
being in office.” t 

We have already seen that in February, 1954, the Constituent Assembly 
of Jammu & Kashmir ratified the State’s accession to India, thus fulfilling 
the moral assurance given in this behalf by the Government of India, and 
also that this act of the Constituent Assembly was followed up by the 
promulgation by the President of India of the Constitution (Application to 
Jammu & Kashmir) Order, 1954, placing on a final footing the applicability 
of the provisions of the Constitution of India governing the relationship 
between the Union and a State. 


The making of the State Constitution for the internal governance of 
the State was now the only task left to the Constituent Assembly. As 
early as November, 1951, the Constituent Assembly had made the Jammu 
-& Kashmir Constitution (Amendment) Act, which gave legal recognition 
to the transfer of power from the hereditary Maharaja to the popular 
government headed by an elected Sadar-i-Riyasat. 


Ў For the making of ће permanent Constitution of the State, the Cons- 
tituent Assembly set up several Committees and in October, 1956, the 
Drafting Committee presented the Draft Constitution, which after discus- 


sion, was finally adopted on November 17, 1957 and given effect to from . 
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January 26, 1957. The State of Jammu & Kashmir thus acquired the 
distinction of having a separate Constitution for the administration of, the 
State, in place of the provision of Part VI of the Constitution of India 
which govern all the other States of the Union. 


Important provisions The more important provisions of the State 
of the State Constitution. Constitution of Jammu & Kashmir are as follows: 
: The Constitution declares the State of Jammu and Kashmir to be “an 
intergral part of Union of India." 

The territory of the State will comprise all the territories which, on 
August 15, 1947, were under the sovereignty or suzerainty of the Ruler of 
the State (ie. including the Pakistan-occupied area of Jammu & Kashmir). 
This provision is immune from amendment. 

The executive and legislative power of the State will extend to all 
matters except those with respect to which Parliament has powers to make 
laws for the State under the provisions of Constitution of India. 

The Directive Principles of the Constitution lay down that the prime 
ebject of the State should be the promotion of the welfare of the mass of 
the people by establishing and preserving a socialist order of society wherein 
all exploitation of man has been abolished and wherein justice—social, 
economic and political—shall inform all the institutions national life. 

Every person who is, or is deemed to be, a citizen of India shall be a 
permanent resident of the State, if on the 14th of May, 1954 he was a State 
subject of Class I or of Class II, or, having lawfully acquired immovable 


property in the State, he has been ordinarily resident in the State for not, 


less than 10 years prior to that date. Any person who, before the fourteenth 


day of May, 1954, was a State subject of Class І or of Class П and who,, 


having migrated after the first day of March, 1947, to the territory now 


included in Pakistan, returns to the State under a permit for resettlement 


in the State or for permanent return issued by or under the authority or 
any law made by the State Legislature will on such return be a permanent 


resident of the State. The permanent residents will have all rights guaranteed’ 


to them under the Constitution of India. 

The head of the Executive of the State shall be the Sadar-i-Riyasat 
who will be elected by a majority of the total membership of the Legislative 
Assembly, He will hold office during the pleasure of the President. ‘The 
executive power of the State will be vested in him and shall be exercised 
by him. The Sadar-i-Riyasat will hold office for a term of five years. 

The Council of Ministers will be collectively responsible to the Legisla- 
tive Assembly. The Prime Minister will be the head of Council of Ministers, 

: The Legislature of the State will consist of the Sadar-i-Riyasat and two 
Houses, to be known respectively as the Legislative Assembly and the 
Legislative Council. The Legislative Assembly will consist of one hundred 
members chosen by direct election from territorial constituencies in the 
State. Twenty-five seats in the Legislative Assembly will remain vacant to 
` be filled by. representatives of people living in Pakistan-occupied areas of, 
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А | 
the State. The Legislative Council will consist of 36 members. Eleven | 
members will be elected by the members of the Legislative Assembly from 
amongst persons who are residents of the Provinces of Kashmir, provided 
that of the members so elected at least one shall be a resident of ‘Tehsil ; 
Ladakh and at least one a resident of Tehsil Kargil, the two outlying areas | 
of the State. Eleven members will be elected by the members of the 
Legislative Assembly from amongst persons who are residents of the Jammu 
Province. Of the remaining 14 members, 6 will be elected by various 
electorates, such as municipal couicils, educational institutions, etc., 2 will 
be elected by Panchayats and such other local bodies and б will be nomi- 
nated by the Sadar-i-Riyasat. 


The High Court of the State will consist of a Chief Justice and two or 
more other Judges. Every Judge of the High Court will be appointed by 
the President after consultation with the Chief Justice of India and the 
Sadar-i-Riyasat, and in the case of appointment of a Judge other than the 
Chief Justice, the Chief Justice of the High Court. 


There will be a Public Service Commission for the State. The 
Commission along with its Chairman will be appointed by the Sadar-i- 
Riyasat. 

Every member of the civil service or one holding a civil ere will hold 
office under the pleasure of the Sadar-i-Riyasat, 


The official language of the State will be Urdu, but English will, unless 
the Legislature by law otherwise provides, continue to be used for all 
official purposes of the State. 


The State Constitution may be amended by introducing a Bill in the 
Legislative Assembly and getting it passed in each House by a majority of 
not less than two-thirds of the total membership of that House. But no Bill 
or amendment seeking to make any change in the provisions relating to the 
telationship of the State with the Union of India, the extent of executive 
and legislative powers of the State or the provisions of the Constitution 
of India as applicable in relation to the State shall be introduced or moved 
in either House of the Legislature. 


The salient features of the constitutional position of the State of 
Jammu & Kashmir in relation to the Union may now be summarised. 
(a) Jurisdiction of Parliament—The jurisdiction of Parliament in 
relation to Jammu & Kashmir shall be confined to the matters enumerated 
in the Union List, and some specified items in the 
Recapitulation of the Concurrent List, subject to certain modifications, 
ааа та while it shall have no jurisdiction as regards most 
vis the Union, of the matters enumerated in the Concurrent List. 
While in relation to the other States, the residuary 
power of legislation belongs to Parliament, in the case of Jammu & Kashmir, 
the residuary power shall belong to the Legislature of that State. Nor can 
the jurisdiction of Parliament be extended in the national interest as 
declared by a resolution of the Council of States under Art. 249, 
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The power to legislate with respect to preventive detention in Jammu 
& Kashmir, under Art. 22 (7), shall belong to the Legislature of the State 
instead of Parliament, so that no law of preventive detention made by 
Parliament will extend to that State. 


(b) Autonomy of the State in certain matters—The plenary power of 
the Indian Parliament is also curbed in certain other matters, with respect 
to which Parliament cannot make any law without the consent of the 
Legislature of the State of Jammu & Kashmir, where that State is to be 
affected by such legislation, e.g., (i) alteration of the name or territories of 
the State; (ii) international treaty or agreement affecting the disposition of 
any part of the territory of the State. 


Similar fetters have been imposed upon the executive power of the 
Union to safeguard the autonomy of the State of Jammu & Kashmir, a 
privilege which is not enjoyed by the other States of {һе Union. Thus, 


(i) No Proclamation of Emergency made by the President under Art, 
352 on the ground of internal disturbance shall have effect in the State of 
Jammu & Kashmir, without the concurrence of the Government of the 
State. 


(ii) Similarly, no decision affecting the disposition of the State can be 
made by the Government of India, without the consent of the Government 
of the State. 


(її) The Union shall have no power to suspend the Constitution of thie 
State either on the ground of failure of constitutional machinery under Art. 
356 or on the grottnd of failure to comply with the directions given by the - 
Union under Art. 365. 


Tn the event of a breakdown of the constitutional machinery in the 
State, it is the SSadar-i-Riyasat who shall have the power, with the con- 
currence of the President, to assume to himself all or any of the functions 
of the Government of the State, except those of the High Court. 

'(iv) The "Union shall have no power to make a Proclamation of 
Financial Émergency with respect to the State of Jammu & Kashmir under 
Art. 360. 

In other words, the federal relationship between the Union and the 
State of Jammu & Kashmir respects ‘State rights’ more than in the case 
of the other States of the Union. 

(c) Fundamental Rights and the Directive Principles—The provisions 
of Part IV of the Constitution of India relating to the Directive Principles 
of State Policy do not apply to the State of Jammu & Kashmir, and the 
provisions of Art. 19 are subject to special restrictions for a period of ten 
years. 

(d) Representation. in Parliament-—While in the case of each'of the 
other States, the representatives of the State to the House of the People 
are directly elected by the people of the State, the representatives of Jammu 
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& Kashmir shall be appointed by the President on the recommendation of 
the Legislature of that State. 

(е) Separate Constitution for the State —While the constitution for any 
of the other States of the Union of India is laid down in Part VI of the 
Constitution of India, the State of Jammu & Kashmir has its own Constitu- 
tion (made by a separate Constitutent Assembly and promulgated in 

- 1957). 

(£) Procedure for amendment of the State Constitution—As stated 
already, the provisions of Art. 368 of the Constitution of India are not 
applicable for the amendment of the State Constitution of Jammu & 
Kashmir. While an Act of Parliament is required for the amendment of 
any of the provisions of the Constitution of India, the provisions of the 
State Constitution of Jammu & Kashmir (excepting those relating to the 
relationship of the State with the Union of India) may be amended by an 
Act of the Legislative Assembly of the State, passed by a majority of not 
less than two-thirds of its membership. 


Tt is also to be noted that no amendment of the Constitution of India 
shall extend to Jammu & Kashmir unless it is so extended by an Order of 
the President under Art. 370(1). 


(g) Goyernor—While the Governor of any other State is appointed by 
the President, the Governor of the State of Jammu & Kashmir (called 
‘Sddar-i-Riyasat’) shall be elected by the Legislative Assembly of the State, 
subject to ‘recognition’ by the President. He shall also hold office subject 
to the pleasure of the President. 

(h) Jurisdiction of the High Court.—NWhile the other High Courts in 
India have the power to issue the writs for the enforcement of fundamental 
rights as well as for ‘other purposes’, the High Court of Jammu & Kashmir 
shall have the power to issue the writs for the enforcement of fundamental 
rights only, and not the enforcement of ordinary rights. 


REFERENCES : 


Vide White Paper on Indian States (MS.) 6, pp. 111, 165. 

Vide Author’s Commentary on the Constitution € of India, 4th ed., Vol. 4. 
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CHAPTER XVI 


ADMINISTRATION OF UNION TERRITORIES AND 
ACQUIRED TERRITORIES 


As stated earlier, in the original Constitution of 1949, the States were 
divided into three categories and included in Parts 


mee Union A, B and C of the First Schedule of the Consti- 
tution, qu 


Part C States were 10 in number, namely,—Ajmer, Bhopal, Bilaspur 
Coorg, Delhi, Himachal Pradesh, Kutch, Manipur, Tripura and Vindhya 
Pradesh. Of these, Himachal Pradesh, Bhopal, Bilaspur, Kutch, Manipur, 
Tripura and Vindhya Pradesh had been formed by the integration of some 
of the smaller Indian States. 'The remaining States of Ajmer, Coorg and 
Delhi were Chief Commissioner's Provinces under the Government of India 
Acts, 1919 and 1935, and were thus administered by the Centre even from 
before the Constitution. : 


The special feature of these Part С States was that they were 
administered by the President through a Chief Commissioner or a Lieuten- 
ant-Governor, acting as his agent. Parliament had legislative power 
relating to алу subject as regards the Part C States, but the Constitution 
empowered Parliament to create a Legislature as well as a Council of 
Advisers or Ministers, for a Part C State. In exercise of this power, 
Parliament enacted the Government of Part C States Act, 1951, by which a 
Council of Advisers or Ministers was set up in each Part C State, to advise 
the Chief Commissioner, under the overall control of the President, and 
also a Legislative Assembly to function as the Legislature of the State, 
without derogation to the plenary powers of Parliament. 


In place of these Centrally administered Part C States, the Constitution 
(Seventh Amendment) Act, 1956 substituted the category of ‘Union 
Territories’ which are also similarly administered by the Union. As a result 
of the reorganisation of the States by the States Reorganisation Act, 1956, 
the Part C States of Ajnier, Bhopal, Coorg, Kutch and Vindhya Pradesh 


were merged into other adjoining States. 


The list of Union Territories, accordingly, included the remaining Part 


C States of Delhi; Himachal Pradesh (which included Bilaspur) ; Manipur; 
and Tripura. ‘To these were added the Andaman 


о Terai and Nicobar Islands; and Ње Laccadive and 
Under the original Constitution, the Andaman and 
D of the First Schedule. The 
on the other hand, were included 
tates Reorganisation Act and 


Amindivi Islands. 
Necobar Islands were in included in Part 
Laccadive, Minicoy and Amindivi Islands, 
in the territory of the State of Madras. The 5 
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the Constitution (Seventh Amendment) Act, 1956, abolished Part D of the 
First Schedule and constituted it a separate Union ‘Territory. 

By the Constitution (Tenth, Twelfth and Fourteenth) Amendment Acts, 
the following have been added to the list of Union Territories: 

(a) Dadra & Nagar Haveli: 

(b) Goa, Daman and Diu; 

(c) Pondicherry ; 
thus raising the number of Union territories to nine. 

Though all the nine Union Territories belong to one category, there are 
some differences in the actual system of administration as between the 
several Union Territories owing to the provisions of the Constitution as well 
as of the Acts of Parliament which have been made in pursuance of the 
Constitution provisions. 

Article 239 (1) provides that save as otherwise provided by Parliament 

OA by law, every Union territory shall be administered 
dog by the President acting, to such extent as he thinks 
ft, through an Administrator to be appointed by him with such designation 
as he may specify. The Administrator is called a Chief Commissioner in 
all the Territories save Himachal Pradesh where the designation is 
Lieutenant-Governor. Instead of appointing an Administrator from outside, 
the President may appoint the Governor of a State as the Administrator of 
an adjoining Union ‘territory; and where a Governor is so appointed, he 
shall exercise his functions as such Administrator independently of his 
Council of Ministers [Art. 239 (2)]. 4 

All the Union Territories are thus administered by an administrator as 
the agent of the President and not by a Governor acting as the head of a 
State. 

In 1962, however, Art. 239A has been introduced in the Constitution, 
by the Fourteenth Amendment Act, to empower Parliament to create а 
Legislative or Council of ministers or both for the Union Territories of 
Himachal Pradesh, Manipur, Tripura, Goa, Daman & Diu and Pondichery. 
By virtue of this power, Parliament has enacted the Government of Union 
Territories Act, 1963,5 providing for a Legislative Assembly as well as a 
Council of Ministers to advise the Administrator, in each of these States. 

Parliament has exclusive legislative power over а Union Territory, 

2 Й М" including matters which are enumerated in the 
атсаи State List [Art. 246 (4)]. But so far as the two 
groups of Island ‘Nerritories are concerned, the President has got a legislative 
power, namely, to make regulations for the peace, progress and good govern- 
. President's power to ment of these Territories, ‘This power of the 
make regulations as Te- i i islati 1 ia- 
EA En dH ird President overrides the legislative power of Parlia 
Nicobar Island: Lacca- Ment in as much as a regulation made by the Presi- 
dive and other Islands. (епі as regards these Territories may repeal or 
amend any Act of Parliament which is for the time being applicable to the: 
Union Territory [Art. 240 (2)]. 
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Parliament may by law constitute a High Court for a Union Territory, 
‘or declare any court in any such ‘Territory to be a High Court for all or 
any of the purposes of this Constitution [Art. 241]. Until such legislation 
is made the existing High Courts relating to such 
territories shall continue to exercise their jurisdic- 
tion, In the result, the Punjab High Court 
acts as the High Court of Delhi; the Laccadive, Minicoy and Amindivi 
Islands are under the jurisdiction of the Kerala High Court; while the 
Calcutta High Court has got jurisdiction over the Andaman & Nicobar 
Islands [vide Table XIV]. The Territories of Himachal Pradesh, Manipur 
and ‘Tripura continue to have a Judical Commissioner [vide Table XIII] 
Who has the powers of a High Court for certain purposes, according to 
the provisions of the Judicial Commissioner’s Courts (Declaration as High 
Courts) Act, 1950. 

Para. 18(2) of the Sixth Schedule of the Constitution says that until 
the provisions relating to Part A Areas of the Schedule are applied to the 

NERA Part B Area, the latter Area, now consisting of the 

i North-East Frontier Agency Hills-Tuensang Area 

only? shall be administered by the Governor of Assam (acting in his 

discretion), as the agent of the President and the President shall have the 

power to make Regulation under Art. 240 (as in the case of the Union 
Territories of the Andaman and Laccadive groups of Islands). 

There are no separate provisions in the Constitution relating to the 
administration of Acquired Territories but the provisions relating to Union 
‘Territories will extend by virtue of the definition of ‘Union Territory’ [Art. 
366 (30)], as including “any other territory comprised within the territory 

4 а of India but not specified in that Schedule”. 
а Territories Thus, the Territory of Pondicherry, Karaikal, 
Yanam and Mahe, was being administered by the President of India 
through a Chief Commissioner until it was made a Union Territory. Parlia- 
ment has plenary power of legislation regarding such territory as in the 
case of the Union Territories [Art. 246(4)]. 


High Courts for Union 
Territories. 


REFERENCES : 


1. This Act repeals the Territorial Councils Act, 1956. } 
2. The other Area in Part В of the 6th Schedule, namely, the Naga Hills-Tuensang 
Areas, has since been transformed into the State of Nagaland. 


CHAPTER XVII 
ADMINISTRATION OF SCHEDULED AND TRIBAL AREAS 


The Constitution makes special provisions for the administration of 
certain areas called ‘Scheduled Areas’ and areas inhabited by the ‘Scheduled 
Tribes’ even though such areas are situated within a State or Union Ter- 
ritory [Art. 244], presumably because of the backwardness of the people 
of these Areas. 

Subject to legislation by Parliament, the power to declare any area as a 
"Scheduled Area' is given to the President [Fifth Schedule, paras. 6-7] 

and the President has made the Scheduled Areas 


шешен Order, 1950, in pursuance of this power. 


A similar power to declare any tribal community or part thereof as a 
Scheduled Tribe in a State or Union Territory has been vested in the 
President, subject to legislation by Parliament 
[Art. 342]. In the case of a State, the President 
has to consult the Governor in making such list. The list of Scheduled 
Tribes is now contained in the Constitution (Scheduled Tribes) Order, 1950 
(made by the President), as amended by the Scheduled Castes and 
Scheduled Tribes Order (Amendment) Act, 1956. 

1. The Fifth Schedule of the Constitution deals with the adminis- 

SERMO tration and control of Scheduled Areas as well as of 
ud кетты i Sie Scheduled Tribes in States other than Assam. The 
duled Tribes in States «main features of the administration provided in this 
other than Assam, 

Schedule are as follows: 


Scheduled Tribes, 


The executive power of the Union shall extend to giving directions to 
the States regarding the administration of the Scheduled Areas [Art. 
339 (2)]. Tribes Advisory Councils are to be constituted to give advice on 
such matters as welfare and advancement of the Scheduled Tribes in the 
States as may be referred to them by the Governor. 


The Governor is authorised to direct that any particular Act of Parlia- 
ment or of the Legislature of the State shall not apply to a Scheduled 
Area or shall apply, only subject to exceptions or modifications. The 
Governor is also authorized to make regulations to prohibit or restrict 
the transfer of land by, or among members of, the Scheduled ‘Tribes, 
regulate the allotment of land, and regulate the business of money-lend'ng. 
All such regulations made by the Governor must have the assent of the 
President. 

‚ The foregoing provisions of the Constitution relating to the administra- 
tion of the Scheduled Areas and Tribes may be altered by Parliament by 
ordinary legislation, without being required to go through the formalities 
relating to the amendment of the Constitution [Sch. V, para 7 (2)]. 

The Constitution provides for the appointment of a Commission to , ^ 
teport on the administration of the Scheduled Areas and the welfare of the 
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Scheduled Tribes in the States, ‘The President may appoint such Commis- 
sion at any time, but the appointment of such Commission at the end of 
10 years from the commencement of the Constitution is obligatory [Art. 
329(1)]. A Commission was accordingly appointed (with Shri Dhebar as 
Chairman) in 1960 and it submitted its report to the President towards the 
end of 1961, 


IL Тһе Trial Areas in Assam are specified in the Table appended to 
à 2 the Sixth Scheduled in the Constitution, which 
T J Ы 3 
a а, consists of two parts. Part A includes—1. ‘The 
United Khashi-Jaintia Hills District. 2. The Garo Hills District. 3. The 
Mizo District. 4. ‘The North Cachar Hills. 5. The Mikir Hills. 


Part B includes—The North East Frontier Tract including Balipara 
Frontier Tract, Tirap Frontier Tract, Abour Hills District and Misimi 
Hills District. 

Provisions for the administration of tribal areas în ‘Assam are contained 

‘Administration of Tu. in the Sixth Schedule‘of the Constitution read with 
bal Areas in Assam. Art. 244 (2). 


' Part A—The areas in Part A shall be autonomous districts. These 
autonomous districts are not outside the executive authority of the Govern- 
ment of Assam but provision is made for the creation of District Councils 
and Regional Councils for the exercise of certain legislative and judicial 
functions. ‘These Councils are primarily representative bodies and they 
have got the power of law-making in certain specified fields such as 
management of a forest other than a reserve forest, inheritance of property, 
marriage and social customs, and the Governor may also confer upon these 
Councils the power to try certain suits or offences. These Councils have 

“also the power to assess and collect land revenue and to impose certain 
specified taxes, The laws made by the Councils shall have, however, no 
effect unless assented to by the Governor. Apart from the special legis- 
lative jurisdiction, created in favour of these Councils, the legislative 
authority of Parliament as well as that of the Assam Legislature shall 
extend to these areas unless the Governor by notification directs to the 
contrary. 

Part B—The areas in Part B, on the other hand, shall in the first . 
instance be governed by the Governor of Assam acting as the agent of the 
President, and in his discretion. 

The President’s power to make regulations for the Union Territories 
under Art. 240 [see p. 224, ante] shall also extend to these Part B Areas. 

By a notification issued by the Governor with the previous approval of 
the President the provisions summarised above relating to the autonomous 
districts in Part A may be applied in whole or in part to any area included 
in Part B. Upon the making of such notification, the Governor shall cease 
to act in his discretion or as an agent of the President and the executive 

пог shall extend over this area as with respect to 


authority of the Gover c 
other areas of Assam, to be exercised with the advice of the Council of 


Ministers. 


СНАРТЕК ХУШ 
ORGANISATION OF THE JUDICIARY IN GENERAL 


It has already been pointed out (p. 49, ante), that notwithstanding the 
БЫЧ adoption of a federal system, the Constitution of 
of Ме ee India has not provided for a double system of 
Courts as in the United States. Under our Cons- 
titution there is a single integrated system of Courts for the Union as well 
as the States which will administer both Union and State laws, and at the 
head of the entire system stands the Supreme Court of India. Below the 
Supreme Court stands the High Courts of the different States and under 
the High Court there is a hierarchy of other Courts which are referred’ to 
in the Constitution as ‘subordinate courts’, ie, courts subordinate to and 
under the control of the High Court [Arts. 233-7]. 

The organisation of the subordinate judiciary varies slightly from State 
to State, but the essential features may be explained with reference to Table 
XIII which has been drawn with reference to the system obtaining in the 
majority of the States. 


At the lowest stage, the two branches of justice, civil and criminal, are 

_ bifurcated. The Union Courts and the Bench 

The hierarchy of Courts. Courts, constituted under the Village Sélf-Govern- 

ment Acts, which constituted the lowest civil and 

criminal Courts respectively, have been substituted by Panchayat Courts set 

up under recent State legislation. ‘The Panchayat Courts also function on 

two sides, civil and criminal, under various indigenous names, such as the 

Nyaya Panchayat, Panchayat Adalat, Gram Kutchery, and the like. In some 

States, the jurisdiction of the Panchayat Courts, in respect of petty cases, 
is criminal court of the lowest jurisdiction. 

The Munsiff's Courts are the next higher Civil Courts, having jurisdic- 
tion over claims up to Rs. 1,000/- to Rs. 5,000/- (in some specially 
empowered cases). Above the Munsiffs are Subordinate Judges who have 
got unlimited pecuniary jurisdiction over civil suits and hear first appeals 
from the judgments of Munsiffs. The District Judge hears first appeals 
from the decisions of Subordinate Judges and also from the Munsiffs 
(unless they are transferred to a Subordinate Judge) and himself possesses 
unlimited original jurisdiction, both civil and criminal. Suits of a small 
value are tried by the Provincial Small Cause Courts. 

The District Judge is the highest judicial authority (civil and criminal) 
in the district. He hears appeals from the decisions of the superior Magis- 
trates and also tries the more serious criminal cases, known as the Sessions 
cases, A Subordinate Judge is sometimes vested also with the powers of 
an Assistant Sessions Judge, in which case he combines in his hands both 
civil and criminal powers like a District Judge. 
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The criminal law is administered by Magistrates, both salaried and 
honorary. ‘The district Magistrate is the head of the Criminal Courts 
within the district and exercises powers of supervision and appeal over the 

. inferior Magistrates. , 

"There are special arrangements for judicial administration in the 
Presidency towns. The Original Side of the High Court tries the bigger 
civil suits and the sessions case arising within the area of the Presidency 
town. The High Courts of Bombay and Madras have ceased to have their 
original criminal jurisdiction. Below them there are Presidency Magistrates 
for criminal cases and Presidency Small Causes Courts for civil suits of 
limited value. 

. The High Court is the supreme judicial tribunal of the State,—having 
both Original and Appellate jurisdiction. It exercises appellate jurisdiction 
cver the District and Sessions Judge, the Presidency Magistrates and the 
Original Side of the High Court itself (where the Original Side still 
continues). There is a High Court for each of the States, except Nagaland 
which has the High Court of Assam as its common High Court. 

In the Union Territories of Himachal Pradesh, Manipur and Tripura, 
the Judicial Commissioner stands at the head of the Judiciary. For 
purposes of appeal to the Supreme Court and for certain other purposes 
under the Constitution, a Judicial Commissioner’s Court is treated as a 
High Court. The other Union Territories are under the jurisdiction of 
the neighbouring High Courts (see р. 225, ante). 

The Supreme Court has appellate jurisdiction over the High Courts 
and is the highest tribunal of the land. The Supreme Court also possesses 
original and advisory jurisdictions which will be fully explained below. 


CHAPTER XIX 
THE SUPREME COURT 


Parliament has the power to make laws regulating the constitution, 
comm organisation, jurisdiction and powers of the 
Een = the Supreme Court. Subject to such legislation, the 
‚ Suprtme Court consists of the Chief Justice of 

India and not more than thirteen? other judges [Art. 124]. 


Besides, the Chief Justice of India has the power, with the previous 
consent of the President, to request a retired Supreme Court Judge to 
act as a Judge of the Supreme Court for a temporary period. Similarly, a 
High Court Judge may be appointed ad hoc Judge of the Supreme Court 
for a temporary period if there is a lack of quorum of the permanent 
Judges [Arts. 127-8]. 


Every Judge of the Supreme Court shall be appointed by the President 
of India. The President shall, in this matter, 
consult other pétsons besides taking the advice of 
his Ministers. In the matter of appointment of the Chief Justice of India, 
‚ he shall consult such Judges of the Supreme Court and of the High Courts 
as he may deem necessary. And in the case of appointment of other Judges 
of the Supreme Court, consultation with the Chief Justice of India, in 
addition to the above, is obligatory [Art. 124]. The above provision, thus, 
modifies the mode of appointment of Judges by the Executive—by providing 
that the Executive should consult members of the Judiciary itself, who are 
well-qualified to give their opinion in this matter. 


Appointment of Judges. 


A person shall not be qualified for appointment as a Judge of the 
: Supreme Court unless he is (a) a citizen of India; 
Qualifications for aP- and (b) either,—(i) a distinguished jurist; or, (ii) 
x : dio › 8 Jurist; or, 
pec eee has been a High Court Judge for at least 5 years; 
or, (їй) has been an Advocate of a High Court (or two or more such 
Courts in succession) for at least 10 years [Art. 124. (3)]. 


No minimum age is prescribed for appointment as a Judge of the 

Supreme Court, nor any fixed period of office. 

Tenure of Judges. Once appointed, а Judge of the Supreme Court 

may cease to be so, on the happening of any one of the following 
contingencies (other than death): 

(a) On attaining the age of 65 years; (b) On resigning his office by 
writing addressed to the President; (c) On being removed by the President 
upon an adress to that effect being passed by a special majority of each 
House of Parliament (viz. a majority of the total membership of that 


House and by majority of not less than two-thirds of the members of that . 


House present and voting). 
30 


A— 
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The only grounds upon which such removal may take place are (1) 
‘proved misbehaviour’ and (2) ‘incapacity’ [Art. 124(4)]. 


A Judge of the Supreme Court gets a salary of Rs. 4,000 per mensem 
` and the use of an official residence free of rent. 
The salary of the Chief Justice is Rs. 5,000. 


ы. OM Say The independence of the Judges of the Supreme 
теше Judges, how Court is sought to be secured by the Constitution 
secured. in a number of ways: 


Salaries. etc, 


(a) Though the appointing authority is the President, acting with the 
advice of his Council of Ministers, the appointment of a Supreme Court 
Judge has been lifted from the realm of pure politics by requiring the 
President to consult the Chief Justice of India in the. matter. 


(b) By laying down that a Judge of the Supreme Court shall not be 
removed by the President, except on a joint address by both Houses of 
Parliament (supported by a majority „of the total membership and a 
majority of the total membership and a majority of not less than two- 
thirds of the members present and voting, in each House), on ground of 
proved misbehaviour or incapacity of the Judge in question [Art. 124(4) ]. 


This provision is similar to the rule prevailing in England since the 
Act of Settlement, 1701, to the effect that though Judges of the Superior 
Courts are appointed by the Crown, they do not hold office during his 
pleasure, but hold their office “оп good behaviour! and the Crown may 
remove them only upon a joint address from both Houses of Parliament. 


(c) By fixing the salaries of the Judges by the Constitution and 
providing that though the allowances, leave and pension may be determined 
"by law made by Parliament, these shall not be varied to the disadvantage of 
a Judge during his term of office. In other words, he will not be affected 
adversely by any. changes made by law since his appointment [Art. 125(2)]. 


But it will be competent for the President to override this guarantee, 
under а. Proclamation of ‘Financial Emergency [Art. 360 (4) (b)]. 


(d) By providing that the administrative expenses of the Supreme 
Court, the salaries and allowances etc. of the Judges as well as of the 
staff of the Supreme Court shall be ‘charged upon the revenues of India’, 
ie, shall not be subject to vote in Parliament [Art. 146(3)]. 


(e) By forbidding the discussion of the conduct of a Judge of the 
Supreme Court (or of a High Court) in Parliament, except upon a motion 
for an address to the President for the removal of the Judge [Art. 121]. 


(f) By laying down that after retirement, a Judge of the Supreme 
Court shall not plead or act in any Court or before any authority within 
the territory of India? [Art. 124(7) ]. 


[It is to be noted that there are analogous provisions in the case of 
А Court зз. see р. 243, post]. 
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It has been rightly said that the jurisdiction and powers of our Supreme 
УИ Court аге in their nature and extent wider than 
M ce Шеше those exercised by the highest Court of any. other 

tution, country. It is at once a federal Court, a Court 

of appeal and a guardian of the Constitution, and 
the law declared by it, in the exercise of any of its jurisdictions under the 
Constitution, is binding on all other Courts within the territory of India 
[Art. 141]. 


[ Т Our Supreme Court possesses larger powers 
тае than ы American Supreme Court in several 
respects— 


Firsily, the American Supreme Court's appellate jurisdiction is confined 
to cases arising out of the federal relationship or those relating to the 
constitutional validity of laws and treaties. But our Supreme Court is the 
highest court of appeal in the land, relating to civil and criminal cases [Arts. 
133-5], apart from cases relating to the interpretation of the Constitution. 


Secondly, our Supreme Court has an extraordinary power to entertain 
appeal, without any limitation upon its discretion, from the decision not 
only of any court but also of any tribunal within the territory of India. No 
such power belongs to the American Supreme Court [Art. 136]. 


Thirdly, while the American Supreme Court has denied to itself any 
power to advise the Government and confined itself only to the determination 
of actual controversies between parties to a litigation, ow Supreme Court 
is vested by the Constitution itself with the power to deliver advisory 
opinions on any question of fact or law that may be referred to it by the 
President [Art. 143]. 

Every federal Constitution, whatever the degree of cohesion it aims at, 
involves a distribution of powers between the Union and the units 

composing the Union, and both Union and State 
(i) Asa Federal Court. Government derive their authority from, and are 
limited by the same Constitution. In a unitary Con- 
stitution, like that of England, the local administrative or legislative bodies 
are mere subordinate bodies under the central authority. Hence, there is no 
problem of judicially determining disputes between the central and local 
authorities. But in а federal Constitution, the powers, are divided between 
the national and State Governments, and it becomes necessary that there 
must be some authority to determine disputes between the Union and the 
“States or the States infer se and to maintain the distribution of powers as 
made by the Constitution. 

Though owr federation is not in the nature of a treaty or compact 
between the component units, there is, nevertheless, a division of leg'slátive 
a well as administrative powers between the Union and the States. Article 
131 of our Constitution, therefore, vests the Supreme Court with original 
and exclusive jurisdiction to determine justiciable disputes between the 
Union and the States or between the States infer’ se. 
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Like the House of Lords in England, the Supreme Court of India is the 

final appellate tribunal of the land, and in some respects, the jurisdiction of | 
. the Supreme Court is even wider than that of the Y 
SL As a Court of House of Lords. For, while civil appears from the | 
decisions of the Court of Appeal now lie to the | 
House of Lords only by leave of the Court of Appeal or of the House 
of Lords itself,—in cases of higher value, under Article 133(1) (a-b) of | 
our Constitution where the High Court has reversed the judgment appealed 
from, there will lie an appeal as of right to the Supreme Court, once the | 
certificate as to value is obtained from the High Court, On the other hand, 
as regards criminal appeals, an appeal lies to the House of Lords only if | 
the Attorney-General certifies that the decision of the Court of Criminal 
Appeal involves a point of law of exceptional public importance and that 
it is desirable in the public interest that a further appeal should be brought. 
But in cases specified in clauses (a) and (b) of Article 134 (1) of our | 
Coustitution (death sentence), an appeal will lie to the Supreme Court | 
as of right. Further, the right of the Supreme Court to entertain appeal, 
by special, leave, in any cause or matter determined by any Court of 

tribunal in India save military tribunals, is unlimited [Article 136]. 


As against unconstitutional acts of the Executive the jurisdiction of 

3 / the Courts is nearly the same under all constitu- 

ue co duis of tional systems. But not so is the control of the 
Judiciary over the Legislature. 

It is true that there is no express provision in our Constitution 
empowering the ‘Courts to invalidate laws; but the Constitution has 
imposed definite limitations upon each of the organs, and any transgression | 
of those limitations would make the law void. Itis for the Courts to decide | 
whether any of the constitutional limitations has been transgressed or not,“ | 
because the Constitution is the organic law subject to which ordinary laws | 
are made by the Legislature which is set up by the Constitution itself. | 


Thus, Article 13 declares that any law which contravenes any of the 
provisions of the Part on Fundamental Rights, shall be void. But, as our 
Supreme Court has observed,“ even without the specific provision in Art, 

13 (which has been inserted only by way of abundant caution), the Court | 
would have the power to declare any enactment which transgresses а funda- 
mental right as invalid. 


Similarly, Article 254. says that in case of inconsistency between Union | 
and States Їазуз`1п certain cases, the State law shall be void. | 


The limitations imposed by our Constitution upon the powers of 
Legislatures are—(a) Fundamental rights conferred by Part IIT. (b) 
Legislative competence. (c) Splecific provisions of the Constitution im- 
posing limitations relating to particular matters, 


It is clear from the above that [apart from the jurisdiction to issue the 
writs to enforce the fundamental tights, which has been explained earlier] 
the jurisdiction of the Supreme Court is three-fold: (a) Original; (b) 
Appellate; and (c) Advisory. 


— 
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The Original jurisdiction of the Supreme Court is dealt with in Art. 131 
of the Constitution, The functions of the Supreme Court under Art. 131 
TUIS HORN are purely of a federal character and are confined 
ot; риш Court. to disputes between the Government of India and 
any of the States of the Union, the Government of 
India and any State on one side and any other State or States on the other 
side, or between two or more States inter se. In short, these are disputes 
between different units of the federation which will be within the ‘exclusive 
original jurisdiction of the Supreme Court. The Original Jurisdiction of 
the Supreme Court will be exclusiye, which means that no other court in 
India shall have the power to entertain any such suit. On the other hand, 
the Supreme Court in its original jurisdiction will not be entitled to 
entertain any suit where both the parties are not units of the federation. 
If any suit is brought either against the State or the Government of India 
by a private citizen, that will not lie within the original jurisdiction of the 
Supreme Court but will be brought in the ordinary courts under the 
ordinary law. 


Again, one class of disputes, though of a federal nature, is excluded 
from this original jurisdiction of the Supreme Court, namely, a dispute 
arising out of any treaty, agreement, covenant, engagement; ‘sanad’ or other 
similar instrument which, having been entered into or executed before 
the commencment of this Constitution, continues in operation after such 
commencement or which provides that the said jurisdiction shall not extend 
to such a dispute. But these disputes may be referred by the President 
to the Supreme Court for its advisory opinion [see p. 241, post]. 


Tt may be noted that until 1962, no suit in the original jurisdiction had 
been decided by the Supreme Court. Tt seems that the disputes, if any, 
between the Union and the units or between the units inter se had so far 
been settled by negotiation or agreement rather than by adjudication. 
The first suit, brought by the State of West Bengal against the Union of 
India in 1961, to declare the unconstitutionally of the Coal Bearing Areas 
‘(Acquisition and Development) Act, 1957, has been dismissed by the 
Supreme Court, in December 1962.° 


The jurisdiction of the Supreme Court to entertain an application 
under Art. 32 for the issue of a constitutional 
B. Writ jurisdiction. writ for the enforcement of Fundamental rights 
(p. 99, anje) is sometimes treated as an ‘original’ jurisdiction of the 
Supreme Court. It is no doubt original in the sense that the party 
aggrieved has the right to directly move the Supreme Court by presenting 
a petition, instead of coming through a High Court by way of appeal. 
Nevertheless, it should be treated as a separate jurisdiction since the dispute 
in such cases is not between the units of the Union but ап aggrieved indi- 
vidual and the Governmient or any of its agencies. Hence, the jurisdiction 
under Art, 32 has no analogy to the jurisdiction under Art. 131. 
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The Supreme Court is the highest court of appeal from all courts in the 
à е; territory of India, the jurisdiction of the Judicial 
C. Appellate (iow IC Committee of the Privy Council to hear appeals 
tear eo : vy ; 5 арре 
а ate from India having been abolished on the eve 
of the Constitution. The Appellate jurisdiction of the Supreme Court may 
be divided under three heads : 


(i) Cases involving interpretation of the Constitution,—civil, criminal 
‘or otherwise. 


(ii) Civil cases, irrespective of any constitutional question. 


(iii) Criminal cases, irrespective of any constitutional question. 


: Apart from appeals to the Supreme Court by special leave of that Court 
tinder Art. 136 (see p. 239, below), an appeal lies to the Supreme Court 
from any judgment, decree of final order in a civil proceeding of a H’gh 
Court in two classes of cases— 

(A) Where the case involves a substantial question of law as to the 
interpretation. of the Constitution, an appeal shall lie to the Supreme Court 
on the certificate of tht High Court that such a question is involved or on 
the leave of the Supreme Court where the High Court has refused to grant 
such a certificate but the Supreme Court is satisfed that a substantial 
question of law as to the interpretation of the Constitution is involved 
in the case. 


(B) In cases where no constitutional question is involved, appeal shall 
to the Supreme Court if the High Court certifies that any of the following 
three conditions are satisfied — 


. (3) that the amount or value of the subject-matter of the dispute is 
(1) Civil. Y not less than Rs. 20,000/-; or , 

(ü) that the judgment, decree or final order involves directly or 
indirectly some claim or question respecting the property of the value of 
.Rs. 20,000/- ; or 

(iit). that the case is a fit one for appeal to the Supreme Court irrespec- 
tive of value. 


The certificate granted by the High Court is, however, not conclusive. 
Thus, where a certificate has been granted by the High Court, the Supreme 
Court would not be precluded from entertaining a preliminary objection 
that the conditions of Art. 133 have not been satisfied. On the other hand, 
it is open to the appellant to support the certificate on grounds other than 
those on which it has been given and the Supreme Court may entertain 
the appeal if there are other grounds within the scope of Art. 133 even 
-though the grounds mentioned by the High Court in the «шге on 
rot exist. K 

Prior to the Constitution, there was no court of Teen appeal over the 
High Courts. It was only in a limited sphere that the. Privy Council 
entertained appeals i in criminal cases from the High Courts by special leave 
tut there was no appeal as of right, 
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Art. 134 of the Constitution for the first time provides for an appeal 
to the Supreme Court from any judgment, final 
{йаз order or sentence in a criminal proceeding of a 
High Court, as of right, in two specified classes of cases— 


(а) where the High Court has on an appeal reversed an order of 
acquittal of an accused person and sentenced him to death; 

(b) where the High Court has withdrawn for trial before itself any 
cases from any court subordinate to-its authority and has in such trial 
convicted the accused and sentenced him to death. 

In these two classes of cases relating to a sentence of death by the 
High Court, appeal lies to the Supreme Court as of right. 

Besides the above two classes of cases, an appeal may lie to the Supreme 
Court in any criminal case if the High Court certifies that the case is a fit 
one for appeal to the Supreme Court. The certificate of the High Court 
would, of course, be granted only where some substantial question of law 
or some matter of great public importance or the infringement of some 
essential principles of justice are involved. Appeal may also lie to the 
Supreme Court (under Art. 132) from a criminal proceeding if the High 
Court certifies that the case involves a substantial question of law as to 
the interpretation of the Constitution. 


(ii). Criminal, 


Except in the above cases, no appeal lies from a criminal proceeding 
of the High Court to the Supreme Court under the Constitution but Parlia- 
ment has been empowered to make any law conferring on the Supreme 
Court further powers to hear appeals from criminal matters. » 


While the Constitution provides for regular appeals to the Supreme 

Court from decisions of the High Courts in Arts. 132 to 134, there may still 

remain some cases where justice might require the 

ae Appeal by special interference of the Supreme Court with decisions 

У not only of the High Courts outside the purview 

of Arts. 132-34 but also of any other or tribunal within the territory. 

of India. Such residuary power outside the ordinary law relating to appeal 

is conferred upon the Supreme Court by Art. 136. This Article is worded 
in the widest term possible— 

“135. (1) Notwithstanding anything in this Chapter the Supreme Court may, in 
its discretion, grant special leave to appeal from any judgment, decree, determination, 
sentence or order in any cause or matter passed or made by any court or tribunal in the 
territory of India. 

(2) Nothing in clause (1) shall apply to any judgment, determination, sentence or 
order passed or made by any court or tribunal constituted by or under any law relating 
to the Armed Forces.” 


It vests in the Supreme Court a plenary jurisdiction in the matter of 
entertaining and hearing appeals, by granting special leave, against ¿ny kind 


of judgment or order made by any court or tribunal (except a military 
tribunal) in any proceeding and the exercise of the power is left entirely. 
to the discretion of the Supreme Court unfettered by any restrictions and 
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this power cannot be curtailed by any legislation short of amending the 
Article itself. This wide power is not, however, to be exercised by the 
Supreme Court so as to entertain an appeal in amy case where no appeal is 
otherwise provided by the law or the Constitution. It is a special powen 
which is to be exercised only under exceptional circumstances and the 
Supreme Court has already laid down the principles according to which this 
extraordinary power shall be used, e.g., where there has been a violation 
of the principles of natural justice. Thus, in civil cases the special leave 
tu appeal under this Article would not be granted unless there is some 
substantial question of law or general public interest involved in the case. 
Similarly, in criminal cases the Supreme Court will not interfere under 
Art. 136 unless it is shown that exceptional and special circumstances exist 
that substantial and grave injustice has been done and that the case in 
question presents features of sufficient gravity to warrant a review of the 
decisions appealed against.’ Similarly, it will not substitute its own deci- 
sion for the determination of a tribunal but it would interfere to quash the 
decision of a quasi-judicial tribunal under its extraordinary powers con- 
ferred by Art. 136 when the tribunal has either exceeded its jurisdiction or 
has approached the question referred to in a manner which is likely to 
result in injustice or has adopted a procedure which runs counter to the 
established rules of natural justice. 


Besides the above regular jurisdiction of the Supreme Court, it shall 

have an advisory jurisdiction, to give its opinion, 

. D. Advisory jurisdic: Оп any question of law or fact of public import- 

tion. ance as may be referred to its consideration by 
the President. 


Article 143 of the Constitution lays down that the Supreme Court may 
be required to express its opinion in two classes of matters, in an advisory 
capacity as distinguished from its judicial capacity ; 

(a) In the first class, any questions of law fact may be referred to 
the Supreme Court for its opinion if the President considers that the 
question is of such a nature and of such public importance that it is ex- 
pedient to obtain the opinion of the Supreme Court. It differs from a 
regular adjudication before the Supreme Court in this sense that there is no 
litigation between two parties in such a сазе and that the opinion given by 
the Supreme Court on such a reference is not binding upon the Government 
itself and further that the opinion is not executable as a judgment of the 
Supreme Court. The opinion is only advisory and the Government may 
take it into consideration in taking any action in the matter but it is not 
bound to act in conformity with the opinion so received. "The chief utility 
of such an advisory judicial opinion is to enable the Government to secure 
an authoritative opinion either as to the validity of a legislative measure 
before it is enacted or as to some other matter which may not go to the 
courts in the ordinary course and yet the Government is anxious to have 
authoritative legal opinion before taking any action. 


Up to 1965 there have been five cases of reference of this class made by 
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the President?-* It may be mentioned that though the opinion of the 
Supreme Court on such a reference may not be binding on the Government, 
the propositions of law declared by the Supreme Court even on such a 
reference are binding on the subordinate courts, In fact, the propositions 
laid down in the Delhi Laws Act case? have been frequently referred to and 
followed since then by the subordinate courts. 


(Ё) The second class of cases belong to the disputes arising out of 
pre-Constitution treaties and agreements which are excluded by Art. 131, 
Proviso 1, from the Original Jurisdiction of the Supreme Court, as we have 
already seen (p. 237, anie). In other words, though such disputes cannot 
come to the Supreme Court as a litigation under its Original jurisdiction, 
the subject-matter of such disputes may be referred to by the President for 
the opinion of the Sureme Court in its advisory capacity. 
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СНАРТЕК ХХ 
THE HIGH COURT 


There shall be a High Court in each State [Art. 214] but Parliament has 

the power to establish a common High Court for 
The High Court of à two or more States? [Art. 231]. The High Court 
en stands at the head of the Judiciary in the State. 


(a) Every High Court shall consist of à Chief 

Constitution of High Justice and such other Judges as the President of 

ris. India may from time to time appoint [see Table 
XIII]. 

(b) Besides, the President has the power to appoint (i) additional 
Judges for a temporary period not exceeding two years, for the clearance of 
arrears of work in a High Court; or (i) an acting Judge, when a permanent 
Judge of a High Court (other than a Chief Justice) is temporarily absent 
or unable to perform his duties or is appointed to act temporarily as Chief 
Justice. The acting Judge holds office until the permanent Judge resumes 


his office. But neither an additional nor an acting Judge can hold office ` 


beyond the age of 62% years, 


Every Judge of a High Court shall be appointed by the President. In 
making the appointment, the President shall consult 
Appointment and con- the Chief Justice of India, the Governor of the 
NR uu ^ Site (uud anie Chieti istics of that High 
х Court in the matter of appointment of a Judge 

other than the Chief Justice). 


A Judge of the High Court shall hold office until the age of 62 years? 


Every Judge,—permanent, additional or acting,—1may vacate his office 
earlier in any of the following ways— 

(i) By resignation in writing addressed to the President. 

(ii) By being appointed a Judge of the Supreme Court or being 
transferred to any other High Court, by the President. 

(11) By removal by the President on an address of both Houses of 
Parliament (supported by the vote of 2/3 of the members present), on the 
ground of proved misbehaviour or incapacity. 'The mode of removal of a 
Judge of the High Court shall thus be the same as that of a Judge of the 
Supreme Court, and both shall hold office during *good behaviour" [Art 217]. 


A Judge of a High Court gets a salary of Rs. 3500/- per mensem, 

AES P while the Chief Justice gets Rs. 4000/-per mensem. 

d He is also entitled to such allowances and rights 

їп respect of leave and pension as Parliament may from time to time deter- 

mine, but such allowances and rights cannot be varied by Parliament to the 
disadvantage of a Judge after his appointment [Art, 221]. 
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Qualifications for ap- The qualifications laid down in the Constitution 
intimoak as High Court for being eligible for appointment as a Judge of 
e ot the High Court are that— 

(a) he must be a citizen of India, not being over 62 years; and 

(b) (i) held a judicial office in the territory of India; ог 


(ii) been an advocate of a High Court or of two more such Courts 
m succession. 


The glaring anomaly that becomes evident when the above qualifications 
are compared with those for Judgeship of the Supreme Court ante, 
is that a distinguished jurist is fit for appointment to the Supreme 
Court but has no place in the High Court, which also is, in the main, an 
appellate tribunal dealing with the principles of law at the highest level in 
a State. 


As in the case of the Judges of the Supreme Court, the Constitution 
Independence of the Seeks to maintain the independence of the Judges 
Judges. of the High Courts by a number of provisions! 


(a) By laying down that a Judge of the High Court shall not be 
removed, except in the manner provided for the removal of a Judge of the 
Supreme Court, that is, upon an address of each House of Parliament 
(passed by a special majority) to the President, on the ground of proved 
misbehaviour or incapacity [Art, 218]. 


(b) By providing that the expenditure in respect of the salaries and 
allowances of the Judges shall be charged on the Consolidated Fund of the 
State [Art. 203 (3) (d)]; 


(c) By specifying in the Constitution the salaries payable to the Judges 
and providing that the allowances of a Judge or his rights in respect of 
absence or pension shall not be varied by Parliament to his disadvantage 
after his appointment [Art. 221], except under a Proclamation of financial 
emergency [Art. 360 (4) (b)]; 

(d) By laying down that after retirement a permanent Judge of a High 
Court shall not plead or act in a Court or before any authority in India, 
except the Supreme Court and a High Court other than the High Court in 
which he had held his office [Art. 220]. 


As Sir Alladi Krishnaswami explained in the Constituent Assembly,’ 

9 | while ensuring the independence of the Judiciary, 

Control of the Union the Constitution placed the High Court under the 
over A НЕ control of the Union in certain important matters, 
in order to keep them outside the range of ‘provincial politics’, "Thus, even 
though the High Court stands at the head of the State Judiciary, it is 
rot so sharply separated from the federal Government as the highest Court 
of an American State (called the State Supreme Court) is. The control 
of the Union over a High Court in India is exercised in the following 


matters ; 
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(d) Appointment [Art. 217], transfer from one High Court to another А 
[Art. 222] and removal [Art. 217 (1), Prov. (b)] of Judges of High Courts. | 


(b) The constitution and organisation of High Courts and the power 
to establish a common High Court for two or more States and to extend | 
the jurisdiction of a High Court to, or to exclude its jurisdiction from, a 
Union Territory, are all exclusive powers of the Union Parliament. | 


Except where Parliament establishes a common High Court for two or 
| more States [Art, 231] or extends the jurisdiction 
Pr соп of a High Court to a Union Territory, the juris- 
diction of the High Court of a State is co- 

terminous with the territorial limits of that State. 


As has already been stated, Parliament has extended the juris- 
diction of some of the High Courts to their adjoining Union Territories, 
by enacting the States Reorganisation Act, 1956. ‘Thus, the jurisdiction 
cf the Calcutta High Court extends to the Andaman and Nicobar Islands; 
that of the Kerala High Court extends to the Laccadive, Minicoy and 
Amindivi Islands, while the jurisdiction of the Punjab High Court extends 
to Delhi. 


The Constitution does not make any provision relating to the general 

i BN jurisdiction of the High Courts, but maintains 
Fen aition of their jurisdiction as it existed at the commence- 

ment of the Constitution, with this improvement 
that any restrictions upon their jurisdiction as to revenue matters that 
existed prior to the Constitution shall no longer exist [Art. 225]. 

The existing jurisdictions of the High Courts are governed by the 
Letters Patent and Central and Provincial Acts; in particular, their civil 
and criminal jurisdictions are primarily governed by the two Codes of 
Civil and Criminal Procedure, 


(a) The High Courts at the three Presidency towns of Calcutta, 
} ae Bombay and Madras had an original jurisdiction, 
(a) Origine both civil and criminal, over ae arising within 
the respective Presidency towns. "The original criminal jurisdiction of the 
Bombay and Madras High Courts has, however, been taken away recently 
by City Sessions Courts establishel by the State Legislatures to take up 
the Sessions cases arising within the Presidency towns of Bombay and 
` Madras, respectively. ‘Though City Civil Courts have also been set up to 
try civil cases within the same area, the original civil jurisdiction of these 
High Courts has not altogether been abolished but retained in respect of 
actions of higher value. In West Bengal, though a City Sessions Court 
and a City Civil Court have been established, the jurisdiction of the High | 
Court, on either side, has been affected only partially, and the High Court | 
retains its jurisdictions over the more serious cases. | 


(b) ‘The appellate jurisdiction of the High Court, similarly, is both 
civil and criminal, : 
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1) On the civil side, an appeal to the High 
b) Appetite’ ( , an appe 8 
(o) gare Court is either a First appeal or a Second Appeal. 

(i) Appeal from the decisions of District Judges and from those of 
Subordinate Judges in cases of a higher value (broadly speaking), lie direct 
to the High Court, on questions of fact as well as of law. 


(ii) When any Court subordinate to the High Court (1.е., the District 
Judge or Subordinate Judge) decides an appeal from the decision of an 
inferior Court, a second appeal lies to the High Court from the decision 
of the lower appellate Court, but only on questions of law and procedure, 
as distinguished from questions of fact [s. 100, C. P. Code]. 

(iii) Besides, there is a provision for appeal under the Letters Patent . 
of the Allahabad, Bombay, Calcutta, Madras and Patna High Courts. 
These appeals lie to the Appellate Side of the High Court from the 
decision of a single Judge of the High Court itself, whether made by such 
Judge in the exercise of the original or appellate jurisdiction of the High 
Court. 


(II) The criminal appellate jurisdiction of the High Court is not less 

complicated. It consists of appeals from the decisions of— 
(a) The High Court, exercising original criminal jurisdiction [s. 

411A, Cr.P.C.]. 

(b) A Sessions Judge or an Additional Sessions Judge. 

(c) An Assistant Sessions Judge and a Magistrate specially empowered, 
where the sentence passed by him exceeds imprisonment for 4 years. 

(d) A Presidency Magistrate. 

(e) A District Magistrate, in case of conviction under s. 124A of the 
Indian Penal Code. 


Every High Court has a power of superintendence over all Courts and 
tribunals throughout Һе territory in relation to 
Жыз os power of which it exercises jurisdiction, excepting military 
1 tribunals [Art. 227]. This power of superin- 
tendence is a very wide power in as much as it extends to all Courts as 
well as tribunals within the State, whether such Ccurt or tribunal is subject 
to the appellate jurisdiction of the High Court or not. Further, this power 
of superintendence: would include a revisional jur sdction to intervene in 
cases of gross injustice or non-exercise or abuse of jurisdiction, even 
though no appeal or revision against the orders of such tribunal was 
otherwise available. 
extension of Government activities and the com- 
plicated nature of issues to be dealt with by the 
Jurisdiction over admi- administration, many modern statutes have 
ba ina а entrusted administrative bodies with the function 
of deciding disputes and quasi-judicial issues that arise in connection with 
the administration of such laws, either because the ordinary courts are 
already overburdened to take up these new matters or the disputes are of 
such a technical nature that they can be decided only by persons who have 


By reason of the 
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an intimate knowledge of the working of the Act under which it arises, 
Thus, in India, quasi-judicial powers have been vested in administrative 
authorities such as the Custodian of Evacuee Property, under the 
Administration of Evacuee Property Act, 1950; the Transport Authorities 
under the Motor Vehicles Act, 1930; the Rent Controller under the State 
Rent Control Acts. Besides, there are special tribunals which are not ^ 
part of the judicial administration but have all the “trappings” of a court. 
Nevertheless, they are not courts in the proper sense of the term, in view of 
the special procedure followed by them. All these tribunals have one 
feature in common viz., that they determine questions affecting the rights 
of the citizens and their decisions are binding upon them, 


Since the decisions of such tribunals have the force or effect of a 
judicial decision upon the parties, and yet the tribunals do not follow the 
the exact procedure adopted by courts of justice, the need arises to place 
them under the control of superior courts to keep them within the proper 
limits of their jurisdiction and also to prevent them from committing any 
act of gross injustice. 


In England, judicial review over the decisions of the quasi-judicial 
tribunals is done by the High Court in the exercise of its power to issue 
the prerogative writs. 


Та India, there are several provisions in the Constitution which place 
these tribunals under the control and supervision of the superior courts of 
the land, viz., the Supreme Court and the High Courts. 

- (i) If the tribunal makes an order which infringes a fundamental right 
of a person, he can obtain relief by applying for a writ of certiorari to quash 
that decision, either by applying for it to the Supreme Court under Art. 32 
or to the High Court under Art. 226. Even apart from the infringement 
cf the fundamental right, a High Court is competent to grant a writ of 
certiorari, if the tribunal either acts without jurisdiction or in excess of its 
jurisdiction as conferred by the statutes by which it was created or it 
makes an order contrary to the rules of natural justice or where there is 
some error apparent on the face of its record. 


(ii) Besides the power of issuing the writs, every High Court has a 
general power of superintendence over all the tribunals functioning within 
its jurisdiction under Art. 227 and this superintendence has been interpreted 
as both administrative and judicial superintendence. Hence, even where the 
writ of cerfiorari is not available but a flagrant injustice has been committed 
or is going to be committed, the High Court may interfere and quash the 
order of a tribunal under Art. 227. 

(Hi) Above all, the Supreme Court may grant special leave to appeal 
from any determination made by any tribunal in India, under Art. 136 
wherever there exist extraordinary circumstances calling for interference of 
the Supreme Court. Broadly speaking, the Supreme Court can exercise this 
power under Art. 136 over a tribunal wherever a writ for certiorari would 
lié against the tribunal; for example, where the tribunal has either exceeded 
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its jurisdiction or has approached the question referred to it in a manner 
which is likely to result in injustice or has adopted a procedure which runs 
counter to the established rules of natural justice. This extraordinary 
power would, however, be exercised by the Supreme Court in rare and 
exception circumstances and not to interfere with the decisions, of such 
tribunals аз a court of appeal [see р. 239, ante]. 


Besides the above, the Supreme Court as well as the High Courts possess 
what may be called an extraordinary jurisdiction, under Arts. 32 and 226 of 
The E the Constitution, respectively. The peculiarity of 
ee Court and High this jurisdiction is that, being conferred by the Con- 
{ stitution, it cannot be taken away or abridged by 
anything short of an amendment of the Constitution itself. As has already 
been pointed out, the jurisdiction to issue writs under these Articles is larger 
in the case of the High Court inasmuch as while the Supreme Court can 
issue them only where a fundamental right has been infringed, a High Court 
can issue them not only in such! cases but also where an ordinary legal right 
has been infringed, provided a writ is. a proper remedy in such cases, accord- 
ing to well-established principles. 
As the head of the Judiciary in the State, the High Court has got an 
administrative control over the subordinate judi- 
ML ы over Sub-ordi- ciary inthe Slate in respect of certain fatters, 
besides its appellate and supervisory jurisdiction 
over them. The Subordinate Courts include District Judges, including Judges 
of the City Civil Courts as well as the Presidency Magistrates (where they 
exist) and menfbers of the judicial service of the State. 

The control over the Judges of these subordinate Courts is exercised by 
the High Courts in the following matters— 

(a) The High Court is to be consulted by the Governor in the matter 
of appointing, posting and promoting district judges [Art. 233]. 

(b) The High Court is consulted, along with the State Public Service 
Commission, by the Governor, in appointing persons (other than district 
judges) to the judicial service of the State [Art. 234]. 

(c) ‘The control over district courts and courts subordinate thereto, inclu- 
ding the posting and promotion of, and the grant of leave to, perscns 
belonging to the judicial service and holding any post inferior to the post 
of a district judge is vested in the High Court [Art. 235]. 


REFERENCES : 
Under this provision, the High Court of Assam has been made the common High. 
Assam- and Nagaland. Ў 
out ы (Btbscnth Amendment) Асі, 1963, the age of retirement 
of High Court Judges has been raised from 60 to 62. 
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CHAPTER XXI 


DISTRIBUTION OF LEGISLATIVE AND EXECUTIVE POWERS 
The nature of the federal system introduced by 


Nat i Eun 2 { 
EUR ap Constitution has been fully explained earlier. 


To recapitulate its essential features: Though there is a strong 
admixture of unitary bias and the exceptions from the traditional federal 
scheme are many, the Constitution introduces a federal system as the basic 
structure of government of the country. The Union is composed of 16 
States! and both the Union and the States derive their authority from the 
Constitution which divides all powers,—legislative, executive and. financial, 
as between them. (The judicial powers, as already pointed out &rlier, 
ате not divided and there is a common Judiciary for the Union d the 
States). The result is that the States are not delegates of the Unin and 
that, though there are agencies and devices for Union control over the States 
in many matters,—subject to such exceptions, the States are autonomous 
within their own. spheres as allotted by the Constitution, and both the Union 
end the States are equally subject to the limitations imposed by the Cons- 
titution, say, for instance, the exercise of legislative powers being limited by 
Fundamental Rights, 


Thus, neither the Union Legislature (Parliament) nor a State Legisla- 
tuer can be said to be ‘sovereign’ in the legalistic sense, each being limited by 
the provisions of the Constitution effecting the distribution of legisla:ive 
powers as between them, apart from the Fundamental Rights and other 
specific provisions restraining their powers in certain matters, e.g., Art. 
276 (2) [limiting the power of a State Legislature to impose a fax on 
professions]; Art. 303 [limiting the powers of both Parliament and a State 
Legislature with regard to legislation relating to trade and commerce]. If 
any of these constitutional limitations is violated, the law of the Legislature 
concerned is liable to be declared invalid by the Courts. 


As has been pointed out at the outset, a federal system postulates a 
distribution of powers between the federation and 

. The scheme of distribu- rhe units, Though the nature of distribut'on varies 
ораев. according to the local and political background in 


cach country, the division, obviously, proceeds on two lines— 

(a) The territory over which the Federation and the Units shall, res- 
pectively, have their jurisdiction. 

(b) The subjects to which their respective jurisdiction shall extend. 

The distribution of legislative powers under owr Constitution under 
both heads is as follows; 
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T. As regards the territory with respect to which the Legislature may 
legislate, the State Legislature naturally suffers from a limitation to which 
donati lent eh Parliament is not subject, namely, that the 
Union and State legisla. territory of the Union being divided amongst the 
tion. States (p. 54, ante), the jurisdiction of each State 
must be confined to its own territory. When, therefore, a State Legislature 
makes a law relating to a subject within its competence, it must be read 
as referring to persons or objects situate within the territory of the State 
„ concerned, A State Legislatüre can make laws for the whole or any part 
of the State to which it belongs [Art. 245 (1)]. 


It is not possible for a State Legislature to enlarge its territorial 
jurisdiction under any circumstances except when the boundaries of the 
State itself are widened by an Act of Parliament, in the manner explained 
at p. 254, post. 


The Union Parliament has, on the other hand, the power to legislate 
for ‘the whole or any part of the territory of India’, which includes not only 
the States but also the Union Territories or any other area, for the time 
being, included in the territory of India [Art. 246 (4)]. It also possesses 
the power 'extra-territorial legislation’ [Art. 245 (2)], which no State 
Legislature possesses. ‘This means that laws made by the Union Parlia- 
ment will govern not only persons and property within: the territory of India 
tut also Indian subjects resident and their property situate anywhere in the 
world. No such power to affect persons or property cutside the borders 
of its own State can be claimed by a State Legislature in India. 


Тайңанола to the tec The plenary territorial jurisdiction of Parlia- 
torial jurisdiction of Par- ment is, however, subject to some special provisions 
liament, of the Constitution— i 

(i) As regards some of the Union Territories, such as the Andaman 
and Laccadive group of Islands, Regulations may be made by the President 
to have the same force as Acts of Parliament and such Regulations may 
repeal or amend a law made by Parliament in relation to such Territory 


[Art. 240 (2)]. l 


Gi) "The application of Acts of Parliament to any Scheduled Area may 
be barred or modified by notifications made by the Governor [Para 5 of the 
Fifth Schedule]. 


(iii) The Governor of Assam may, by public notification, direct that an 
Act of Parliament shall not apply to an autonomous district or an autono- 
mous region in the State of Assam, or shall apply to such district or region 
or part thereof subject to such exceptions or modifications as he may specify 
in the notification [Para. 12 of the Sixth Schedule]. 

Tt is obvious that the foregoing special provisions have been inserted in 
view of the backwardness of the specified areas to which the indiscriminate 
application of the general laws might cause hardship or other injurious 


consequences, y 
fe ] xit Yee D (es ered rn! 
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IL. As regards the subjects of legislation, the Constitution adopts from 
the Government of India Act, 1935 a threefold distribution of legislative 
BA powers betwetn the Union and the States 
q,Ditrbuton of ей TArt, 246]. While in the United States and 
Australia, there is only a single enumeration of 
powers,—only the powers of the Federal Legislature being enumerated,— 
in Canada there is a double enumeration, and the Government of India 
. Act, 1935, introduced a scheme of threefold enumeration, namely Federal, 
Provincial and Concurrent. The Constitution adopts this scheme from the 
Act of 1935 by enumerating possible subjects of legislation under three 
Legislative Lists in Schedule VII of the Constitution (see ‘Table XV)? 

List I or the Union List includes subjects over which the Union shall 
have exclusive power of legislation, including 97 items or subjects. These 
include defence, foreign affairs, banking, currency and coinage, Union 
duties and taxes. 

List II or the State List comprises 65 items or entries over which the 
State Legislature shall have exclusive power of legislation, such as public 
order and police, local government, public health and sanitation, agriculture, 
forests, fisheries, education, State taxes and duties. 

List III gives concurrent powers to the Union and the State Legislatures 
over 47 items, such as Criminal law and procedure, Civil procedure, marriage, 
contracts, torts, trusts, welfare of labour, insurance, economic and social 
planning. 

In case of overlapping of a matter as between the three Lists, 
prtdominance has been given ito the Union Legislature, os under the Govern- 
ment of India Act, 1935. ‘Thus, the power of the State Legislature to 
legislate with respect to matters enumerated in the State List has been 
made subject to the power of the Union Parliament to legislate in respect 
of matters enumerated in the Union and Concurrent Lists, апа the entries 
in the State List have to be interpreted accordingly. 

In the concurrent sphere, in case of repugnancy between a Union and 
a State law relating to the same subject, the former prevails. If, however, 
the State law was reserved for the assent of the President and has received 
stich assent, the State law may prevail notwithstanding such repugnancy, 
but it would still be competent for Parliament to override such State law 
by subsequent legislation [Art. 254 (2)]. 

The vesting of residual power under the Constitution follows the 

precedent of Canada, for, it is given to the 

Residuary poene Union instead of the States (as in the U. 5. A. 
and Australia). In this respect, the Constitution differs from the Govern- 
ment of India Act, 1935, for, under that Act, the residual powers were 
vested neither in the Federal nor in the State Legislature, but were placed 
in the hands of the Governor-General ; the Constitution vests the residuary 
power, i.e, the power to legislate with respect to any matter not enumerated 
in any one of the three Lists—in the Union Legislature [Art. 248], and 
the final determination as to whether a particular matter falls under the 


residuary power or not is that of the Courts, 
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It should be noted, however, that since the three Lists attempt at an 
exhaustive enumeration of all possible subjects of legislation, and the Courts 
interpret the ambit of the enumerated powers liberally, the scope for the 
application of the residuary power will be very narrow. It is not strange 
therefore that during the fifteen years of the working of the Constitut'on 
there have not been many reported decisions where a Union legislation has 
been attributed solely to the residuary power. 


While the foregoing may be said to be an account of the normal 

ien! ot LO dag. pO of the jeg acm Й еге аге 

lative powers of the Certain exceptional circumstances under which the 
Union under different above system of distribution is either suspended 
омеаи ог the powers of the Union Parliament are 
extended over State subjects. These exceptional or extraordinary 


circumstances are— 


(a) In the national interest—Parliament shall have the power to make 
laws with respect to any matter included in the State List, for a temporary 
period, if the Council of States declares by a resolution of 24 of its members 
present and voting, that it is necessary in the national interest that Parlia- 
ment shall have power to legislate over such matters. Each such resolution 
will give a lease of one year to the law in question. 


A law made by Parliament, which Parliament would not but for the 
passing of such resolution have been competent to make, shall, to the extent 
of the incompetency, cease to have effect on the expiration of a period of 
six months after the resolution has ceased to be in force, except as respects 
things done or omitted to be done before the expiration of the said period 
[Art. 249]. 

The resolution of the Council of States may be renewed for a period 
cf one year at a time, 


(b) Under a Proclamation of Emergency—While a Proclamation of 
‘Emergency’ made by the President is in operation, Parliament shall have 
similar power to legislate with respect to State subjects. 

A law made by Parliament, which Parliament would not but for the 
issue of such Proclamation have been competent to make, shall, to the extent 
of incompetency, cease to have effect on the expiration of a period of six 
months after the Proclamation has ceased to operate, except as respects 
things done or omitted to be done before the expiration of the said period 
[Art. 250]. 

(c) By agreement between States—If the Legislatures of two or more 
States resolve that it shall be lawful for Parliament to make laws with 
respect to any matters included in the State List relating to those States, 
Parliament shall have such power as regards such States. It shall also be 
open to any other State to adopt such Union legislation in relation to itself 
by a resolution passed in that behalf in the Legislature of the State. In 
short, this is an extension of the jurisdiction of the Union Parliament by 
consent of the State Legislatures [Art. 252]. 
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Thus, though Parliament has no competence to impose an estate duty 
with respect to agricultural lands, Parliament has, in the Estate Duty Act, 
1953, included the agricultural lands situated in certain States, by. virtue of 
resolutions passed by the Legislatures of such States, under Art. 252, to 
confer such power upon Parliament. 


(d). To implement treaties—Parliament shall have the power to legislate 
with respect to amy subject for the purpose of implementing treaties or 
international agreements and conventions, In other words, the normal 
distribution of powers will not stand in the way of Parliament to enact 
legislation for carrying out its international obligations, even though such 
legislation may be necessary in relation to a. State subject [Art. 253]. 

(e) Under a Proclamation, of failure of constitutional machinery in the 
States—When such a Proclamation is made by the President the President 
may declare that the powers of the Legislature of the State shall be exer- 
cisable by or uhder the authority of Parliament [Art. 356 (b)]. 


The interpretation of the 209 Entries in the three Legislative Lists is 
i no easy task for the Courts and the Courts have 
LONE LAE of the to apply various judicial principles to reconcile the 
different Entries, a discussion of which would be 
beyond the scope of the present work* Suffice it to say that— 

(a) Each Entry is given the widest importance that its words are 
capable of, without rendering another Entry nugatory." 

(b) In order to determine whether a particular enactment falls under 
one Entry or the other, it is the ‘pith and substance’ of such enactment 
and not its legislative label that is taken account of If the enactment 
substantially falls under an Entry over which the Legislature has jurisdic- 
tion, an incidental encroachment upon another Entry over which it had 
no competence will not invalidate the law." Ў 

(с) On the other hand, where а Legislature has no power to legislate 
with respect to a matter, the Courts will not permit such Legislature to 
transgress its own powers or to encroach upon those of another Legislature 
by resorting to any device or ‘colourable legislation’. 

(d) The motives of the Legislature are, otherwise, irrelevant for 
determining whether it has transgressed the constitutional limits of its 
legislative power." 

The distribution of executive powers between 
. Distribution of exect- the Union and the States is somewhat more com- 
Е plicated than that of the legislative powers. 


T. In general, it follows the scheme of distribution of the legislative 
powers. In the result, the executive power of a State is, in the main, 
coextensive with its legislative power,—which means that the executive 
power of a State shall extend only to its own. territory and with respect to 
those subjects over which it has legislative competence [Art. 162]. 
Conversely, the Union shall have exclusive executive power over (a) the 
matters with respect to which Parliament has exclusive power to make 
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laws (ie, matters in List I of Sch. VII) and (b) the exercise of its powers 
conferred by any treaty or agreement [Art. 73].. On the other hand, a 
State shall have exclusive executive power over matters included in List 
II [Art. 162]. 


IL It is in the concuyrent sphere that some novelty has been 
introduced. As regards matters included in the Concurrent Legislative 
List (і.е. List IIT), the executive function shall ordinarily remain with the 
States, but subject to the provisions of the Constitution or of any law 
of Parliament conferring such function expressly upon the Union. Under 
the Government of India Act, 1935, the Centre had only a power to give 
directions to a Provincial Executive to execute a Central law relating to 
a Concurrent subject. But this power of giving directions proved ineffec- 
tive; so, the Constitution provides that the Union may, whenever it thinks 
fit, itself take up the administration of Union laws relating to any Con- 
current subject. : 


In the result, the executive power relating to concurrent subjects 
remains’ with the States, except in two cases— 


(a) Where a law of Parliament relating to such subject vests some 
executive function specifically in the Union, e.g., the Land Acquisition Act, 
1894; the Industrial Disputes Act, 1947 [Proviso to Art. 73(1)]. So far 
as these functions specified in such Union law are concerned, it is the 
Union and not the States which shall have the executive power while the 
rest of the executive power relating to the subject shall remain with the 
States. 

(b). Where the provisions of the Constitution itself vest some exectitive 
functions upon the Union. ‘Thus, 

(i) The executive power to implement any treaty or international 
agreement belongs exclusively to the Union, whether the subject appertains 
to the Union, State or Concurrent List [Art. 73 (1) (b)]. 

(ii) The Union has the power to give directions to the State Govern- 
ments as regards the exercise of their executive power, in certain matters. 


(А) Un normal times: 

(a) To ensure due compliance with Union laws and existing laws 
which apply in that State [Art. 256]. 

(b) To ensure that the exercise of the executive power of the State 
does not interfere with the exercise of the executive power of the Union 
{Art. 257 (1)]. 

(с) To secure the construction and maintenance of the means of com- 
munication of national or military importance by the State [Art. 257 (2)]. 

(d) То ensure protection of railways within the State [Art. 257 (3)]. 

(e) To ensure drawing and execution of schemes specified in the direc- 
tions to be essential for the welfare of the Scheduled Tribes in the State 
[Art. 339 (2)]. 
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(f) To secure the provision of adequate facilities for instruction in 
the mother-tongue at the primary stage of education to children belong to 
linguistic minority groups [Art. 350A]. 

(g) To ensure the development of the Hindi language [Art. 351]. 

(B) In Emergencies: 

(а) During a Proclamation of Emergency, the power of the Union to 
give directions extends to the giving of directions as to the manner in which 
the executive power of the State is to be exercised, relating to алу matter 
[Art. 353 (a)] (so as to bring the State Government under the complete 
control of the Union, without suspending it). 


(b) Upon a Proclamation of failure of constitutional machinery in à 
State, the President shall be entitled to assume to himself all or any of 
. the executive powers of the State [Art. 356 (1)]. 

(C) During a Proclamation of Financial Emergency: 

(i) To observe canons of financial propriety, as may be specified in the 
directions [Art. 360 (3)]; 3 

(ii) To reduce the salaries and allowances of all or any class of persons 
serving in connection with the affairs of the Union including the judges of 
the Supreme Court and High Courts [Art. 360 (4) (b)]. 

(iii) To require all Money Bills or other financial Bills to be reserved 
for the consideration of the President after they are passed by the Legisla- 
ture of the State [Art. 360 (4)]. 7 

ПІ. While as regards the legislative powers, it is not competent for 
the Union [apart from Art. 252, see ante] and a State to encroach 
upon each other’s exclusive jurisdiction by mutual consent, this is possible 
as regards executive power. ‘Thus, with the consent of the Government 
of a State, the Union may entrust its own executive functions relating 
to any matter to such State Government or its officers [Art. 258 (1)]. 
Conversely, with the consent of the Union Government, it is competent 
for a State Government to entrust any of its executive functions to the 


former [Art. 258A]. 

TV. On the other hand, under Art. 258 (2), a law made by Parlia- 
ment relating to a Union subject may authorise the Central Government to 
delegate its functions or duties to the State Government or its officers 
(irrespective of the consent of such State Government). 


REFERENCES : 
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CHAPTER XXII 
DISTRIBUTION OF FINANCIAL POWERS 


No system of federation can be successful unless both the Union and 

к, the States have at their disposal adequate financial 

of Digi Es Mis уну resources to enable them to discharge their respec- 
tive responsibilities under the Constitution. 


То achieve this object, owr Constitution has made elaborate provisions, 
mainly following the lines of the Government of India Act, 1935, relating 
to the distribution of the taxes as well as non-tax revenues and the power 
of borrowing, supplemented by provisions for grants-in-aid by the Union 
to the States. 


Before entering into these elaborate provisions which set up a com- 
plicated arrangement for the distribution of the financial resources of the 
country, it has to be noted that the object of this complicated machinery 
is an equitable distribution of the financial resources between the two units 
of the federation, instead of dividing the resources into two watertight 
compartments, as under the usual federal system. A fitting introduction 
to this arrangement has been given by our Supreme Court, in these words: 


“Sources of revenue which have been allocated to the Union are not meant entirely 
for the purposes of the Union but have to be distributed according to the principles 
laid down by Parliamentary legislation as contemplated by the Articles aforesaid. 
Thus all the taxes and duties levied by the Union. .... . do not form part of the Conso- 
lidated Fund of India but many of these taxes and duties are distributed amongst the 
States and form part of the Consolidated Fund of the States. Even those taxes and 
duties which constitute the Consolidated Fund of India may be used for the 
purposes of supplementing the revenues of the States in accordance with their needs. 
The question of distribution of the aforesaid taxes and duties amongst the the States and 
the principles governing them, as also the principles governing gi ants-in-aid. .. ... . are 
matters which have to be decided by a high-powered Finance Commission, which is 

` a responsible body designated to determine those matters іп an objective way. ...... The 
Constitution-makers realised the fact that those sources of revenue allocated to the 
States may not be sufficient for their purposes and that the Government of India would 
have to subsidise their welfare activities. ..... Realising the limitations on the financial 
resources of the States and the growing needs of the community in a welfare State, 
the Constitution has made........ specific provisions empowering Parliament to set 
aside a portion of its revenues... .. „for the benefit of the States, not in stated propor- 
tions but according to their needs...... The resources of the Union Government are 
not meant exclusively for the benefit of the Union activities. .... . In other words, the 

_ Union and the States together form one organic whole for the purposes of utilisation 
of the resources of the territories of India as а whole". 


The Constitution makes a distinction between the legislative power to 
Eu і levy a tax and the power to appropriate the 
PE Ln pada proceeds of a tax so levied. In India, the powers 
venues, of a Legislature in these two respects are not 


identical. 
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(A) The legislative power to make a law for imposing a tax is divided 

DE as between the Union and the States by means of 
hike ee а ms specific. Entries in the Union and State Legislative 
taxes. Lists in Sch. УШ. (wide Table XV). ‘Thus, 

while the State Legislature has the power to levy 
an estate duty in respect of agricultural lands [Entry 48 of List II], the 
power to levy an estate duty in respect of non-agricultural land belongs to 
Parliament [Entry 87 of List 1]. Similarly, it is the State Legislature which ~ 
is competent to levy a tax on agricultural income [Entry 46 of List II]. 
while Parliament has the power to levy income-tax on all incomes other 
than agricultural [Entry 82 of List I]. 

The residuary power as regards taxation (as in general legislation) 
belongs to Parliament [Entry 97 of List I] and the Gift tax and Expendi- 
ture tax, have been held to derive their authority from this residuary power, 
There is по concurrent sphere in the matter of tax legislation. 

Before leaving this topic, it should be pointed out that though a. State 
Legislature has the power to levy any of the taxes enumerated in the State - 
Legislative List, in the case of certain taxes, this power is subject to certain 
limitations imposed by the substantive provisions of the Constitution. 
Thus— 

(a) While Entry 60 of List II of Sch. VII authorises a State Legis- 
lature to levy a tax on profession, trade, calling 
ji or employment, the total amount payable in 
respect of any one person’ to the State or any other authority in the State 
by way of such tax shall not exceed Rs, 250/- per annum [Art. 276(2)]. 

(b) The power to impose taxes on ‘sale or purchase of goods other than 

newspapers’ belongs to the State (Entry 54, List 
(b) Sales II). But ‘taxes on imports and exports’ [Entry 
84, List I] and ‘taxes on sales in the course of inter-State trade and com- 
merce’ [Entry 92A, List I] are exclusive Union subjects, Art. 286 is 
intended to ensure that sales taxes imposed by States do not interfere 
with imports and exports or inter-State trade and commerce, which are 
matters of national concern, and should, therefore, be beyond the competence 
of the States. Hence, certain limitations have been laid down by Art. 286 
upon the power of the States to enact sales tax legislation. 

The limitations upon the power of a State Legislature to impose a tax 
on sale or purchase are— 

1. (a) No tax shall be imposed on sale or purchase which takes place 
outside the State. 

(b) No tax shall be imposed on sale or purchase which takes place im 
the course of import into or export out of India. 


(а) Professions tax. 


2. In connection with inter-State trade and commerce, there are two 
limitations— 

(i) The power to tax sales taking place ‘in the course of inter-State 
trade and commerce’ is within the exclusive competence of Parliament, 
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(ii) Even though a sale does not take place ‘in the course of’ inter- 
“State trade or commerce, State taxation woüld be subject to restrictions 
‘end conditions imposed by Parliament if the sale relates to ‘goods declared 
by Parliament to be of special importance in inter-State trade and com- 
merce’, In pursuance of this power, Parliament has declared sugar, tobacco, 
cctton, silk and woollen fabrics to be goods of special importance in inter- 

' State trade and commerce, by enacting the Additional Duties of Excise 
(Goods of Special Importance) Act, 1957 (s. 1957 (s. 7), and imposed 
. special restrictions upon the States to levy tax on the sales of these goods, 


(c) Save in sc far as Parliament may by law otherwise provide, no law 
: of a State shall impose, or authorise the imposition 
PE (Стал OD consump- Of, a tax on the consumption or sale of electricity 
Чоп or sale of electricity. (whether produced by a Government or other 
person) which is— 
(i) consumed by the Government of India, or sold to the Govern- 
"ment of India for consumption by that Government; or 


(ii) consumed in the construction, maintenance or operation of any ` 
railway company operating that railway, or. sold to that 
Government or any such railway company for consumption 
in the construction, maintenance or operation of any railway. 


(Ду. Bxsinption "lal (d) The property of the Union shall, save їп 
Union and State рго- far as Parliament may by law otherwise provide, be 
pana from mutual exempt from all taxes imposed by a State or by 

У > any authority within a State. 


Conversely, the Property and income of a State shall be exempt from 
Union taxation [Art. 289 (1)]. There is, however, one exception in this 
case. If a State enters into a trade or business, other than a trade or 
business which is declared by Parliament to be incidental to the ordinary 
business of government, it shall not be exempt from Union taxation [Art. 
289 (2)]. "The immunity, again, relates to a tax on property. Hence, the 
property of a State is not immune from customs duty.* 


(B) Even though a Legislature may have been given the power to levy 
HE а fax because of its affinity to the subject-matter 
Учкун, по of pro- of taxation, the yield of the different taxes coming 
within the State legislative sphere may not be 
large enough to serve the purposes of a State. To meet this situation, 
the Constitution makes special provisions : 

(1) Some duties are leviable by the Union; but they are to be collected 

and entirely appropriated by the States after collection. 


| (ii) There are some taxes which are both levied and collected by the 
Union, but the proceeds are then assigned by the Union to those States 
within which they have been levied. х 

й (їй) Again, there are taxes which ате levied and collected by the 
Union but the proceeds are distributed between the Union and the State,- 
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The distribution of the tax-reventie between the Union and the States, 
according to the foregoing principles, stands as follows: - : 


(А) Taxes belonging to the Union exclusively: 
i 1. Customs. 2. Corporation tax. 3. Taxes on capital value of assets 
of individuals and Companies. 4. Surcharge оп income tax etc, 5. Fees 
in respect of matters in the Union List (List I). 


(B) Taxes belonging to the States exclusively: 

1. Land Revenue. 2. Stamp duty except in documents included in 
the Union List. 3. Succession duty, Estate duty, and Income tax on 
agricultural land. 4. Taxes on passengers and goods carried on inland 
waterways. 5. ‘Taxes on lands and building, mineral rights. 6. Taxes on 
animals and boats, on road vehicles, on advertisements, on consumption of 
electricity, on luxuries and amusements etc, 7. Taxes on entry of goods 
into a local area. 8, Sales Tax, 9. Tolls. 10. Fees in respect of matters 
in the State List, 11. ‘Taxes on professions, trades etc. not exceeding 
Rs. 250/- per annum (List ЇЇ). 


(C) Duties levied by the Union but collected and appropriated by the 
States: 


Stamp duties on Bills of Exchange etc. and Excise duties on medicinal 
and toilet preparations containing alcohol, though they are included in the 
Union List and levied by the Union, shall be collected by the States in so 
far as leviable within their respective territories, and shall form part of the 
States by whom they are collected [Art. 268]. : 


(D) Taxes levied as well as collected by the Union, but assigned to the 
States within which they are leviable: 

(а) Duties on succession to property other than’ agricultural land. 
(b) Estate duty in respect of property other than agricultural land. (с) 
"Terminal taxes on goods or passengers carried by railway, air or sea. (d ) 
'Taxes on railway fares and freights. (e) ‘Taxes on sales of and advertise- 
ments in newspapers. (f) Taxes on the sale or purchase of goods other 
than newspapers, where such sale or purchase takes in the course of inter- 
State trade or commerce [Art. 269]. 

(E) Taxes levied and collected by the Union and distributed between 
the Union and the States. 

Certain taxes shall be levied as well as collected by the Union, but their 


proceeds shall be divided between the Union and the States in a certain 
_ proportion, in order to effect an equitable division of the financial resources. 
These are— Д 
(a) Taxes оп income other than on agricultural income [Art. 270]. 
(b) Duties of excise as are included in the Union List, excepting 
medicinal and toilet preparations may also be distributed, if ‘Parliament 
‘by law 5o provides [Art. 272]. ERS 
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(A) The principal sources of non-tax revenues of the Union are the 
receipts from— 
Railways; Posts and Telegraphs; Broadcasting; Opium; Currency and 
e: Mint; Industrial and Commercial Undertakings 
geet of non of the Central Government relating to the sub- 
jects over which the Union has jurisdiction. 


Of the Industrial and Commercial Undertakings relating to Central 
subjects may be mentioned— 

The Industrial Finance Corporation; The Air Corporations; Industries 
in which the Government of India have made investments, such as the 
Sindri Fertilisers and Chemicals Ltd.; the Hindusthan Sh'pyard Ltd.; the 
Indian Telephone Industries Ltd. 


(B) The States, similarly, have their receipts from— 

Forests, Irrigation, and commercial enterprises (like electricity, road 
transport) and Industrial undertakings (such as Soap, Sandalwood, Iron 
and Steel in Mysore, Paper in Madhya Pradesh, Milk Supply in Bombay, 
Deep-sea Fishing and Silk in West Bengal). 

` Even after the assignment to the States of a share of the Central taxes, 
the resources of all the States may not be adequate 
enough. ‘The Constitution, therefore, provides that 
grants-in-aid shall be made in each year by the Union to such States as 
Parliament may determine to be in need of assistance; particularly, for the 
promotion of welfare of tribal Areas, including special grants to Assam in 
this respect [Art. 275]. 
Arts. 270, 273 and 275 provide for the constitution of a Finance 
Commission (at stated intervals) to recommend to 
- Constitution and Func- the President certain measures relating to the d's- 
rne Finance tribution of financial resources between the Union 
and the States,—for instance, the percentage of the 
net proceeds of income-tax which should be assigned by the Union to the 
States and the manner in which the share to be assigned shall be distributed 
emong the States [Art. 280]. 

The constitution of the Finance Commission is laid down in Art. 280, 
which has to be read with the Finance Commission (Miscellaneous Provi- 
Sions) Act of 1951, which has supplemented the provisions of the Constitu- 
tion. Briefly speaking, the Commission has to be constituted by the 
President, every five years. The Chairman must be a person having 
‘experience in public affairs’; and the other four members must be appointed 
from amongst the following classes— 

(a) A High Court Judge or one qualified to be appointed as such; (b) 
a person having special knowledge of the finances and accounts of the 
Government; (c) a person having wide experience in financial matters and 
administration; (d) a person having special knowledge of economics. 

It shall be the duty of the Commission to make E tions, to 
the President as to 


(а) the distribution ‘between the Union and the- States of the net 


Grants-in-aid. 
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proceeds of taxes which are to be, or may be, divided between 
them under this Chapter and the allocation between the States 
of the respective shares of such proceeds ; 
(b) the principles which should govern the grants-in-aid of the 
revenues of the States out of the Consolidated Fund of India; 
(c) any other matter referred to the Commission by the President 
in the interests of sound finance. 


The First Finance Commission was constituted in 1951, with Shri 

$ Neogy as the Chairman, and it submitted its 

E. Finance Com- report in 1953, Government accepted its recom- 
mendations which, inter alia, were that— 

(a) 55% of the net proceeds of income-tax shall be assigned by the 
Union to the States and that it shall be distributed among the States in 
the shares prescribed by the Commission. 

(b) The Commission laid down the principles for guidance of the 
Government of India in the matter of making’ general grants-in-aid to 
States which require financial assistance and also recommended specific 
sums to be given to certain States such as West Bengal, Punjab, Assam, 
during the five years from 1952 to 1957. 

A second Finance Commission, with Shri Santhanam as the Chairman, 

was constituted in 1956. Its report was submitted 
The second Finance to Government in September, 1957 and its recom- 
Commission. 1 ; : 
mendations were given effect to for the quinquen- 
nium commencing from April, 1957, Broadly speaking, the following changes 
resulted from the Second Finance Commission’s Report— 
(a) ‘The share of the net proceeds of income-tax to be assigned. to the 


States was increased. 
(b) 90% of the Union excise duties was to be distributed amongst the 


States on the basis of population. 
(c) The proceeds of Estate Duty relating to immovable property were 


to be distributed among the States in proportion to the gross value of the 


immovable property located in each State. 
(d) Grants-in-aid by way of financial assistance from the Union were , 


to be made to all the States save Bombay, Madras and Uttar Pradesh, 
A third Finance Commission, with Sir A. К, Chanda as its Chairman, 
was appointed in December, 1960. 1t submitted 
ci The third Finance its report in 1962, with the following recommenda- 
06 tions, inter alia— 


1, Estate Duty: 

For a period of four years with effect from April 1, 1962: 

(a) out the net proceeds in each financial year of estate duty in respect 
of property other than agricultural land, a sum equal to 1 (one) per cent 
to be retained by the Union as proceeds attributable to Union| territories; 


24 ^ INTRODUCTION ТО THE CONSTITUTION OF INDIA 


_ (b) the balance of the net proceeds to be apportioned between immov- 
able property and other property in the ratio of the gross value of all such 


- properties brought into assessment in that year; 


(с) the sum thus apportioned to immovable proprty to be distributed 
among the States in proportion to the gross value of the immovable property 
located їп each State; and 

(d) the sum apportioned to property other than immovable property 
to be distributed among the States as shown in table below. 


2. Income Tax: 


For a period of four years with effect from April 1, 1962: 

(a) the percentage of the net proceeds in any financial year of taxes 
on income other than agricultural income, except in so far as those proceeds 
represent proceeds attributable to Union territories or to taxes payable in 
respect of Union emoluments, to be assigned to the States be 6674 (sixty-six 
and two-thirds) ; 

(b) the percentage of the net proceeds of taxes on income which 
shall be deemed to represent proceeds attributable to Union territories shall 
be 274 (two and a half) ; 

(c) the percentage of the net proceeds assigned to the States shall be 
distributed as shown in table 98. 


3. Union Excise Duties: 
For a period of four years with effect from April 1, 1962 a sum equal 
to 20 (twenty) per cent of the net proceeds of the Union duties of excise 


on certain articles, such as sugar, coffee, tea, shall be paid out of the 
Consolidated Fund of India to the States and distributed among them. 


4. Additional Duties of Excise: 

For a period of four years with effect from April 1, 1962, out of the 
total net proceeds of the additional duties of excise levied in replacement 
of sales tax-on cotton fabrics, rayon or artificial silk fabrics, silk' fabrics, 
woollen fabrics, sugar and tobacco (including manufactured tobacco), a 
'certain percentage shall be distributed among the States. 

à The Fourth Finance Commission, with Dr. 
аа уе Finance Rajamannar, retired Chief Justice of the Madras 

High Court, has been constituted in May, 1964. 

By way of safeguarding the interests of the States in the Union taxes 

Safeguarding the- in- which are divisible according to the foregoing 
terests of the States in provisions, it 1s provided by the Constitution 
the shared taxes. [Art, 274] that no Bill or amendment which— 

(d) varies the rate of any tax or duty in which the States are 
interested; or 

ex (b) affects the principles on which moneys are distributable according 
to the forcegoing provisions of the Constitution; or : 
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і 


ў e (c) imposes any surcharge on any such {ах or-duty for the puposes 
of the Union, 2 PSRP O 3 


у shall be introduced or moved іп Parliament ‘xcept on the recommenda 
tion of the President. Иий od үл ёл qao ii 

к Subject to the above condition, however, it is competent for Parliament 
to increase the rate of any such tax or duty for purposes of the Union 
[Art. 271]. ЖН 

As in the legislative and administrative sphere, so-in financial. matters, 

Financial control! by the normal relation between the, Union and the 
the Union in Emergen- States (under Arts. 268-279) is liable to be modi- 
ums . fied in: different kinds of emergencies. Thus, 


(a) While a Proclamation of Emergency [Art. 352(1)] is in operation, 
the President may by order direct that, for a period not extending beyond 
{һе expiration of the financial year in which the Proclamation cases to 
operate, all or any of the provisions relating, to the division of the taxes 
between the Union and the States and grants-in-aid shall be suspended [Art. 
354]. In the result, if any such order is made by the President, the States 
will be left to their narrow resources from the revenues under the State 
List, without any augmentation by contributions from. the Union. 


(b) While a Proclamation of Financial Emergency [Art. 360(1)] is 
made by the President, it shall bé competent for the Union to give direc- 
tions to the States— 


(i) to observe such canons of financial propriety and other safeguards 
as may be specified in the directions ; 


(ii) to reduce the salaries and allowances of all persons serving in 
connection with the affairs of the State, including High Court 
Judges; 

(iii) to reserve for the consideration of the President all money and 

\ financial Bills, after they are passed by the Legislature of the 
і State [Art. 360]. 


‘he Union shall have unlimited power of borrowing, upon the security 
of the revenues of India either within India or outside. The Union 

1 é Executive shall exercise the power subject only 
Шо Па and the to such limits as may be fixed by Parliament from 
States. time to time [Art. 292]. 

The borrowing power of a State is, however, subject to a number of 
constitutional limitations.: 

(i) It cannot borrow outside India. Under the Act of 1935 the States 
kad the power to borrow outside India with the consent of the Centre. 
But this power is totally denied to the States by the Constitution; the 
Union shall have the sole right to enter into the international money market 
in the matter of borrowing. 


34 
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(ii) The State Executives shall have the power to borrow, within the 
territory of India, upon the security of the revenues of the State, subject 
to the following conditions: 

(a) Limitations as may be imposed by the State Legislature. 

(b) If the Union has guaranteed an outstanding loan of the State, no 
fresh loan can be raised by the State without consent of the Union 
Government. 

(c) The Government of India may itself offer a loan to a State, under 
a law made by Parliament. So long as such a loan or any part thereof 
remains outstanding, no fresh loan can be raised by the State without 
the consent of the Government of India. "The Government of India may 
impose terms in giving its consent as above [Art. 293]. 


REFERENCE : 
1. In re Sea Customs Act, AIR 1063 S.C. 1760 (1771). 


CHAPTER XXIII 


` ADMINISTRATIVE RELATIONS BETWEEN THE UNION 
AND THE STATES 


Any federal scheme involves the setting up of dual governments and 
NEIN. coordination’. division of powers. But the success and’ strength 
лан the Units of the of the federal polity depends upon the maximum 
кор; of co-operation and co-ordination between the 
governments. The topic may be discussed under two heads: 
у (а) Relation between the Union and the States; 
(b) Relation between the States inter se. 


In the present Chapter the former aspect will be discussed and the 
inter-State relations will be dealt with in the next Chapter. 


(A) TECHNIQUES OF UNION CONTROL OVER STATES. 
Tt would be convenient to discuss this matter under two heads—(i) in 
emergencies; (ii) in normal times. 


I. In emergencies. 

It has already been pointed out [p. 49, dnte] that in ‘emergencies’ the 
Covernment under the Indian Constitution will work as if it were a Unitary 
government.. This aspect will be more fully discussed in the next Chapter. 


II. In normal times. 

Éven for normal times, the Constitution has devised techniques of 
control over the States by the Union to ensure that the State governments 
do not interfere with the legislative and executive policies of the Union and 
also to ensure the efficiency and strength of each individual unit which is 
essential for the strength of the Union. 

"These methods and agencies of Union control over the States under the 
Indian Coistitution are— 

(i) Directions to the State government. 
(ii) Delegation of Union functions. 

(iii) All India Services. 

(iv) Grants-in-aid. 

(v) Inter-State Councils. 

(vi) Inter-State Commerce Commission [Art. 307]. 


` тре idea of the Union giving directions to the States is foreign and 
repugnant to a truly federal system. But this 
idea was taken by the framers of our Constitution 
у from the Government of India Act, 1935, in view 
of the peculiar conditions of this country and, particularly, the circums- 
tances out of which the federation emerged, 2 


Directions by the 
Union to State Govern- 
ments. 
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The circumstances under which and the matters relating to which it 
skall be competent for the Union to give directions to a State have already 
been stated [p. 256, ante]: ‘Ihe sanction prescribed by the Constitution 
to secure compliance with such directions remains to be discussed. 

‘It is to be noted that the Constitution prescribes a coercive sanction for 
the enforcement of the directions issued under any of the foregoing powers, 
namely, the power of the President to make a Proclamation under Art. 356. 
This is provided in Art. 365 as follows: 

- “Where any State has failed to comply with, on to give effect to any directions 
! j j given in the exercise of the executive power of the Union 
Sanction for. enforce-.. under any of the provisions of this Constitution, it shall be 
ment of directions. ‘lawful for the President to hold that a situation has arisen 
in which the Government of the State cannot be carried on 

in accordance with the provisions of this Constitution." 

And as soon as а Proclamation under Art. 356 is made by the President 
he will be entitled to assume to himself any of the functions of the State 
Government as are specified in that Article carried out. 


: (7 0 Баѕ already. been stated. [p. 257, ante], that with the.consent of the 

Government of a State, President may entrust to that Government executive 

functions of the Union relating to any matter [Art. 

poem of func- 258 (1)]. While legislating on a Union subject, 

ай Ж soy pt зан Parliament may delegate powers to the State 

- Governments. and their. officers in so far as ‘the statute is applicable in the 
respective States [Art., 258: (2)]. 


Conversely, a State Government may, with the consent of the Govern- 
.ment of India, confer administrative functions upon the latter, relating to 
State subjects [Art 258A]. ; 


Thus, where it is inconvenient for either Government to directly carry 
` out its administrative; functions, it may have those functions executed 
through the other Government. : 


‘Tt “has been pointed out earlier that besides persons serving unde 

the Union and the States, there will be certain services (common to the 

АКМ mun Union and the States! ` These are called 'All- 

е India Services’, of which . the Indian Adminis- 

trative Service and the Indian, Police Service аге the existing examples. 

But the Constitution gives the power to create additional All-India Ser- 

vices: If the Council of States has declared by a resolution supported by 

not less than two-thirds of the members. present and voting that it is 

- necessary-or.expedient in the national interest so to do, Parliament may by 

law provide for the creation of one or more all-India services common to 

athe Union, and the States, and regulate the recruitment, and the conditions 
of service of persons appointed, to any stich service [Art. 312]. 


` ‘As explained by Dr. Ambedkar in the Constituent Assembly, the object 
behind this provision for all-India services is to impart a greater cohesion 
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to the federal system and greater efficiency to the administration in both 
the Union and the States : i 


“The dual policy which is inherent in a federal system is followed in all federation 
by a dual service, In all Federations, there is a Federal Civil Service and a State Civil 
Service. The Indian Federation, though a dual polity, will have a dual service, but 
with one exception. It is recognised that in every country there are ceretain parts in its 
administrative set-up which might be called strategic from the point of view of 
maintaining the standard of administration......There can be no doubt that the 
standard of administration depends upon the calibre of the civil servants who are 
appointed to these strategic posts. .....The Constitution provides that without depriving 
the States of their right to form their own civil services there shall be an all-India 
Service recruited on an all India basis with common qualifications, with uniform scale 
of pay and members of which alone could be appointed to these strategic posts 
throughout the Union.” e 


As stated earlier, Parliament is given power to make such grants as 
it may deem necessary to give financial assistance 

Grants-in-aid. to any State which is in need of such assistance 
[Art. 275]. 


By means of the grants, the Union would be in a position to correct 
inter-State disparities in financial resources which are not conducive to an 
all-round development of the country and also to exercise control and co- 
ordination over the welfare schemes of the States on a national scale. 


Besides this general power to make grants to the States for financial 
assistance, the Constitution provides for specific grants on two matters: 
(a) For schemes of development, for the welfare of Scheduled Tribes and 
for raising the level of administration of Scheduled Areas, as may have been 
undertaken by a State with the approval of the Government of India. (b) 
To the State of Assam, for the development of the tribal Areas in that 
State. ; 

The President is empowered to establish an Inter-State Council if at 
any time it appears to him that the public interests would be served thereby. 

"Though the President is given the power to define 

Inter-State Council the nature of the duties to be performed by the 

Council, the Constitution outlines the three-fold duties that may be assigned 
to this body. One of these is— 

“the duty of inquiring into and advising 
between States.” 

The other functions of such Council would be to investigate and discuss 
subjects of common interest between the Union and the States or between 
two or more States inter sé, 6.0., research in such matters as agriculture, 
forestry, public health and to make 
policy and action relating to such subject. 
i In exercise of this power, the President has already established а 

Central Council of Health? and a Central Council of Local Self-Govern- 
ment, for the purpose of co-ordinating the policy of the States relating 


to these matters, 


upon disputes which may have arisen 


recommendations for co-ordination. of 
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For the purpose of enforcing the provisions of the Constitution relating 

to the freedom of trade, commerce and intercourse throughout the territory 
' of India [Arts, 301-305], Parliament is empowered 

Inter-State Commerce to constitute an authority similar to the Inter- 
r2 State Commerce Commission in the U.S.A. and to 
confer on such authority such powers and duties as it may deem fit [Art. 


307]. 


Apart from the above constitutional agencies for Union control 

over the States, provided to ensure a co-ordinated development of India 

notwithstanding a federal system of government, 

Extra-constitutional ag there are some advisory bodies and conferences 

qnis for settling al held at the Union level, which further the co- 

ordination of State policy and eliminate differences 

as between the States. The foremost of such bodies is the Planning 
Commission, 


Though the Constitution specifically mentions several Commissions to 
achieve various purposes, the Planning Commis- 
Planning Commission. sion, as such, is not to be found in the Constitution. 
‘Economic and social planning’ is a concurrent 
legislative power [Entry 20, List III]. Taking advantage of this Union 
power, the Union has set-up a Planning Commission in 1950, but without 
resorting to legislation. "This extra-constitutional and non-statutory body 
was set up by a resolution of the Union Cabinet by Prime Minister Nehru, 
with himself as its first Chairman, to formulate an integrated Five-Year 
Plan for economic and social development and to act as an advisory body 
to the Union Government, in this behalf. 


Set up with this definite object, the Commission's activities have 
gradually been extended over the entire sphere of the administration, exclud- 
ing only defence and foreign affairs, so much so, that a. critic has described 
itas "the economic Cabinet of the country as a whole", constituted of the 
Prime Minister and important Cabinet Ministers of the Union and 
encroaching upon the functions of constitutional bodies, such as the Finance 
Commission * and, yet, not being accountable to Parliament, It has built up 
a heavy bureaucratic organisation’ which led Pandit Nehru himself to 
observe*— 


"The Commission which was a small boody of serious thinkers had turned into 
а government department complete with a crowd of secretaries directors and of 
course a big building". : 

According to these critics, the Planning Commission is one of the 
agencies of encroachment upon the autonomy of the States under the 
federal system, The extent of the influence of this Commission should, 
however, be precisely examined before arriving at any conclusion, The 
function of the Commission is to prepare a plan for the “most effective 
and balanced utilisation of the country’s resources”, which would initiate 
“a process of development which will raise living standards and open out 
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to the people new opportunities for a richer and more varied life", It 
is obvious that the business of the Commission is only to prepare the plans; 
the implementation of the Plans rests with the States because the develop- 
tment relates to mostly State subjects, ‘There is no doubt that at the Union, 
the Planning Commission has great weight, having the Prime Minister 
himself as its Chairman. But so far as the States are concerned, the role 
of the Commission is only advisory. Whatever influence it exerts is 
only indirect, in so far as the States die with each other in having its require- 
ments included in the national plan. After that is done, the Planning 
Commission can have no dinect means of securing the implementation of 
the plan. If, at that stage, the States are obliged to follow the uniform 
policy laid down by the Planning Commission, that is because the States 
cannot do without obtaining financial assistance from the Union? But, 
strictly speaking, taking advantage of financial assistance involves a 
voluntary element, not coercion, and even in the United States the receipt 
of federal grants-in-aid is not considered to be a subversion of the federal 
system, even though it Operates as an encroachment upon State autonomy, 


‘according to many critics,’ 


‘The working of the Planning Commission, again, 

Natiotial Development has led to the setting up of another extra-consti- 

Council. tutional and extra-legal body, namely, the National 
Development Council. 


This Council was formed in 1952, as an adjunct to the Planning Com- 
mission, to associate the States in the formulation of the Plans. Constituted 
of the Union Prime Minister and the Chief Ministers of States, the functions 
of the Council are "to strengthen and mobilise the efforts and resources 
of the nation in support of the plans; to promote common economic 
policies in all vital spherés and to ensure the balanced and rapid develop- 
ment of all parts of the country." 

Besides the Planning Commission, the annual conferences, whose 
number is legion, held under the auspices of the Union, serve to evolve 
co-ordination and integration even in the State sphere. Apart from 
conferences held on specific problems, there are annual conferences at the 
highest level, such as the Governors Conference, the Chief Ministers’ Con- 
ference, the Law Ministers’ Conference, the Chief Justices’ Conference, 
which are of no mean importance from the standpoint of the Union-State as 
well as inter-State relations. As Appleby? has observed, it is by means of 
er than by the use of constitutional coercion, but the Union 


such contacts rath j ч 
-continent, having sixteen autonomous 


is maintaining a hold over this sub: 
States: 

“No other large and important national government......is so dependent as 
India on theoretically subordinate but actually rather distinct units responsible to а 
different political control, for so much of the administration of what are recognised as 
national programme of great importance to the nation. 

The power that is exercised organically in New Delhi is the uncertain and dis- 
continuous power of prestige. It is influence rather than power, Its method is making 
plans, issuing pronouncements, holding conferences. ..... Any real power in most of 
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the development field is the personal power of particular leaders and the informal, 
extra-constitutional, extra-administrative power of a dominant party, coherent and 
strongly led by the same leaders. Dependence of achievement, therefore, in some 
crucial ways, apart from the formal organs of governance in forces which in the future 
may take quite different forms". 


(В)` CO-OPERATION, BETWEEN THE UNION AND THE STATES. 


Apart from the agencies of federal control, there are certain provisions 
which tend towards a smooth working of both the Union and State Govern- 
ments, without any unnecessary conflict of jurisdiction, These are— 


(i) Mutual delegation of functions. 
(i) Immunity from mutual taxation. 
dua) Аз explained already, our Constitution distributes between the 
Union and the States not only the legislative power 
Mutual delegation of but also the executive power, more or less on the 
same lines [Arts. 73, 162]. 


‘The result is that it is not competent for a State to exercise administra- 
tive power with respect to Union subjects, or for the Union to take up the 
administration of any State function, unless authorised in that behalf by any 
provision in the Constitution. In administrative matters, a rigid division 
like this may lead to occasional deadlocks. To avoid such a situation, the 
Constitution has engrafted provisions enabling the Union as well as a State 
to make a mutual delegation of their respective administrative functions: 


(а) As to the delegation of Union functions, there are two methods: 


i. With the consent of the State Government, the President may, with- 


out any legislative sanction, entrust any executive function to that State 
[Art. 258 (1)]. 


ii. Irrespective of any consent of the State concerned, Parliament may, 
while legislating with respect to Union subject, confer powers upon a State 
er its officers, relating to such subject [Art. 258 (2)]. Such delegation has, 
in short, a statutory basis. 


(b) Conversely, with the consent of the Government of India, the 
Governor of a State may entrust of the Union Government of its officers, 
functions relating to a State subject, so far as that State is concerned 
[Art. 258A]. 7 


‚ (C) Іммоміту FROM MUTUAL Taxation, 


The system of double government set-up by a federal Constitution 
ROW requires, for its smooth working, the immunity of 

еей for mutual im- the property of one Government from taxation 

be of кы са * by another. Though there is.some difference 
between federal Constitutions as to the extent up 

{5 which this immunity should go, there is an-agreement on the principle 
that mutual immunity from taxation would save a good deal of fruitless 
labour in assessment and calculation and cross-accounting of: taxes edm 
the two governments (Union and State). i 


аА 


ADMINISTRATIVE RELATIONS BETWEEN THE UNION & THE states 273 


This matter is dealt with in Arts. 285 and 289 of our Constitution, 
relating to the immunity of the Union and a State, respectively. 


The property of the Union shall save in so far as Parliament may 

ШЕШУ of Union by law otherwise provide, be exempt from all 

property from State taxes imposed by a State or by any authority 
taxation, within a State [Art. 285 (i)]. 


Similarly, the property of a State is immune from Union taxation 

Art. 289 (1). The immunity, however, does not 

Bae tere, on or property extend to all Union taxes, as held by our Supreme 

from Union taxation. Court,’ but is confined only such taxes as are 

levied on property. A State is, therefore, not 

immune from customs duty, which is emposed, not on property, but on 
ihe act of import or export of goods. 


Not only the ‘property’ but also the ‘income’ of a State is exempted 
from Union taxation. The exemption is, however, confined to the State 
Government and does not extend to any local authority situated within a 
State. The above immunity of the income of a State is, again, subject to 
an overriding power of Parliament as regards any income derived from a 
commercial activity. Thus— 

(а) Ordinarily, the income derived by a State from commercial 
activities shall be immune from income-tax levied by the Union, 


(b) Parliament is, however, competent to tax the income of’ a State 
derived from a commercial activity. 


(c) If, however, Parliament declares any apparently trading functions 
as functions ‘incidental to the ordinary functions of government, the income 
from such functions shall be no longer taxable, so long as such declaration 


stands. 
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CHAPTER XXIV 
INTER-STATE RELATIONS 


1. IwTER-STATE Comity 


Though a federal Coistitution involves the sovereignty of the Units 
within their respective territorial limits, it is not 
possible for them to remain in complete isolation 
from each other and the very exercise of internal sovereignty by a Unit 
would require its recognition by, and co-operation of, the other Units of 
the federation. All federal Constitutions, therefore, lay down certain rules 
ef comity which the Units are required to observe, in their treatment of 
each other. These rules and agencies relate to such matters as— 


Inter-State comity. 


(a) Recognition of the public acts, records and proceedings of each 
other. 
(b) Extra-judicial settlement of disputes. 


*. (c) Co-ordination between States. 
(d) Freedom of inter-State trade, commerce and intercourse. 


(A) Recognition of public acts etc—Since the jurisdiction of each 
State is confined to its own territory [Arts. (1)], 
the acts and records of one State might have been 
refused to be recognised in another State, without a provision to compel 
such recognition. The Constitution therefore, provides that— 


“Full faith and credit shall be given throughout the territory of India to public 
acts, records and judicial proceedings of the Union and every State” [Art. 261 (1)]. 


Full faith and credit. 


This means that duly authenticated copies of statutes or statutory 
instruments, judgments or orders of one State shall be given: recognition in 
another State in the same manner as the statutes etc. of the latter State 
itself. Parliament has the power to legislate as to the mode of proof of 
such acts and records or the effects thereof [Art. 261 (2)]. 


(B) Extra-judicial settlement of disputes.—Since the States, in every 
federation, normally act as independent units in 
the exercise of their internal sovereignty, conflicts 
of interest between the units are sure to arise. 
Hence, in order to maintain the strength of the Union, it is essential that 
there should be adequate provision for judicial determination of disputes 
between the units and for settlement of disputes by extra-judicial bodies 
as well as their prevention by consultation and joint action. While Art. 
131 provides for the judicial determination of disputes between States by 
vesting the Supreme Court with exclusive jurisdiction in the matter, Art. 
262 provides for the adjudication of one class of such disputes by an extra- 
judicial tribunal, while Art. 263 provides for the prevention of inter-State 


Prevention and settle- 
ment of disputes. 
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data by investigation and recommendation by an administrative body. 
us— 

(i) Parliament may by law provide for the adjudication of any dispute 
or complaint with respect to the use, distribution or control of the waters 
of, or in, any inter-State river or river valley апа азо provide for the 
exclusion of the jurisdiction of all Courts, including the Supreme Court, to 
entertain such disputes [Art. 262 (1)]. 

In exercise of this power, Parliament has enacted the Inter-State Water 
Disputes Act, 1956, providing for the constitution of an ad hoc Tribunal for 
the adjudication of any dispute arising between two or more States with 
regard to the waters of any inter-State river or river valley. 


(4) The President can establish an inter-State Council for enqu'ring 


| into and advising upon inter-State disputes, if at any time it appears to 


him that the public interests would be served by the establishment of such 
Council [Art. 263]. 


(C) Co-ordination between States. 


The power of the President to set up inter-State Councils may be 
exercised not. only for advising upon disputes, 
but also for the purpose of investigating and 
discussing subjects in which some or all of the States or the Union and 
one or more of the States have a common interest, 


In exercise of this power, the President has already constituted the 


Inter-State Councils. 


. Central Council of Health, the Central of Local Self-Government. 


In this connection, it should be mentioned that advisory bodies to 


' advise on inter-State matters have also been established under statutory 


authority: 
(a) Zonal Councils have been established by the States Reorganisation 
х Act, 1956 to-advise on matters of common interest 
leal) onne: to each of the five zones into which the territory 
of India has been divided. 

Tt should be remembered that these Zonal Councils do not owe their 
origin to the Constitution but to an Act of Parliament, having been 
introduced by the States Reorganisation Act, as a part of the scheme of 
reorganisation of the States with a view to securing co-operation and cos 
ordination as between the States, the Union Territories and the Union, 
particularly: in respect of economic and social development. ‘The creation 
of the Zonal Councils was а logical outcome of the reorganisation of the 
States on a linguistic basis. For, if the cultural and economic affinity of 
linguistic States with their contiguous States was to be maintained and their 
common interests were to be served by co-operative action, a. common 
meeting ground of some sort was indispensable. This is the purpose behind 
the creation of the Zonal Councils. The presence of the Union Minister 
in.each of these Councils (as will be seen. just now) also furthers co- 
ordination and national integration through an extra-constitutional advisory 
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organisation, without undermining the autonomy of the States. If properly 
worked, these Councils would thus foster the ‘federal sentiment’ by resisting 
the separatist tendencies of linguism and provincialism. 


The five Zones are— 


(i) The Central Zone, comprising the States of Uttar Pradesh and _ 


Madhya Pradesh. 


(ii) The Nothern Zone, comprising the States of Punjab, Rajasthan, 
Jammu & Kashmir, and the Union Territories of Delhi & Himachal Pradesh. 


(iii) The Eastern Zone, comprising the States of Bihar, West Bengal, 
Orissa and Assam and the Union Territories of Manipur Tripura. 


(iv) The Western Zone, comprising the States of Bombay and Mysore. 


(v) The Southern Zone, comprising the States of Andhra Pradesh, 
Madras and Kerala. 


Each Zonal Council consists of the Chief Minister and two other 
Ministers of each of the States in the Zone and the Administrator in the 
vase of a Union Territory. There is also provision for holding joint 
meetings of two or more Zonal Councils. ‘The Union Home Minister has 
been nominated to be the common chairman of all the Zonal Councils. 


The Zonal Councils, as already stated, discuss matters of common 
concern to the States and Territories comprised in each Zone, such as, 
economic and social planning, border disputes, inter-State transport, matters 
arising out of the reorganisation of States and the like, and give advice to 
the Governments of the States concerned as well as the Government of India. 


The Zonal Councils, referred to above, are to be distinguished from 
the Regional Committees which have been set up 
Regional Committees in the Legislative Assembly of the States of 
jd Mens Duero dn Andhra Pradesh and Punjab. While the Zonal 
Punjab. Councils are inter-State organisations, the Regional 
: Committee is an intra-State institution which has 
Leen created in only two of the States, in view of their special linguistic 
and cultural problems, namely, Andhra Pradesh and Punjab. In Punjab, 
there are two geographically divided areas,—Hindi-speaking and Punjab'- 
speaking. In Andhra Pradesh, on the other hand, the ‘Telangana’ area, 
which originally belonged to Hyderabad and has been added to Andhra 
Pradesh by the States Reorganisation Act, 1956, constitutes a unit distinct 
from the rest of Andhra Pradesh. For safeguarding the special interests 
of these regions, the system of Regional Committees has been set up in 
the Legislative Assembly of these States, in exercise of the power conferred 
by Art. 371, which was substituted by the Constitution (Seventh Amend- 
ment) Act, 1956 Cl. (1) of Art. 371 deals with Regional Committees as 
follows— 
“(1) Notwithstanding anything in this Constitution, the President may, by order 
made with respect to the State of Andhra Pradesh or Punjab, provide for the constitu- 
tion and functions of regional committees of the Legislative Assembly of the State, 
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for the modifications to be made in the rules of business of the Government and in 
the rules of procedure of the Legislative Assembly of the State and for any special 
pein of the Governor in order to secure the power functioning of the regional ` 
committees.” ў 1 


In exercise of the power conferred by the above provision the President 
has made the Punjab Regional Committee Order, 1957 and the Andhra 
Pradesh Regional Committee Order, 1958. Though there are minor 
differences in the provisions of the two Orders, they have certain features 
in common. It is to be noted that the Regional Committees set up under the, 
above Orders are not mere advisory bodies but are to exercise some of the 
constitutional powers belonging to the Legislative Assembly of the State. 
In short, Art. 371 (1), together with the orders made thereunder, have 
modified the provisions of Part VI of the Constitution, so far as the two 
State of Andhra Pradesh and Punjab are concerned, 


‚ The Regional Committees are composed of those members of the 
Assembly who belong to the constituencies of the Regions concerned. ‘Thus, 
in Punjab, the two Regional Committees are composed of the members of 
the Legislative Assembly who represent the constituencies of the Hindi- 
speaking and Punjabi-speaking regions, respectively. 

Briefly speaking, the jurisdiction of Regional Committee is confined to 
‘regional matters’, stich as local self-government, health, primary. and 
secondary education, as scheduled in the Order. Whenever any Bill (other 
than a Money Bill), relating to a ‘regional matter’ is introduced in the 
Legislative Assembly, it shall be referred to the Regional Committees con- 
cerned for consideration and report to the Assembly for recommendations 
as to the variations as may be considered necessary by the appropriate 
Regional Committee, in the application of the Bill to the particular region 
in question, and the Assembly, in passing the Bill may take into considera: 
tion stich recommendations. Similarly, a Regional Committee shall be 
competent to pass resolutions as to any legislative or executive action, not 
involving any financial commitments, and it shall be the duty of the Council 
cf Ministers to comply with such resolutions, unless, in particular cases, the 
Chief Minister refers the matter to the Governor whose decision shall be 
final. 

Tt shall be a special responsibility of the Governors of these two States 


“for securing the proper functioning of regional committees in accordance 
with the provisions of this Order.” ] ; 

(b) The River Boards Act, 1956 provides for the establishment of a 
River Board for the purpose of advising the Governments interested in 
relation to the regulation or development of an inter-State river or river 
valley. 

IL FREEDOM OF INTER-STATE IRADE AND COMMERCE. 
i inimise inter-State 

The great problem of any federal structure is to minimise 1 

barriers as much as possible, so that the people may feel that they are 


members of one nation, though they may, individually, be residents of any of 
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the Units of the Union. One of the means to achieve this object is to 
guarantee to every citizen the freedom of movement and residence throughout 
the country. Our Constitution guarantees this right by Art. 19 (1) (d)-(e). 


No less important is the freedom of movement or passage of commodi- 

ties and the commercial transactions between one part of the country and 

another. ‘The progress of the country as a whole 

Possis or elus a also requires free flow of commerce aid intercourse 

' as between different parts, without any barrier. 

This is particularly essential in a federal system. "This freedom is sought 

to be secured by the provisions [Arts. 301-307] contained in Part XIII of 

our Constitution. These provisions, however, are not confined to infer- 

State freedom but include intra-State freedom as well In other words, 

subject to the exceptions laid down in this Part, no- restrictions can be 

imposed upon the flow of trade, commerce and intercourse, not only as 

between one State and another but as between any two points within the 
territory of India whether any State border has to be crossed or not. 


Art, 301 thus declares— 

“Subject to the other provisions of this Part, trade, commerce апа intercourse 
throughout the territory of India shall be free.” 

The limitations imposed upon the above freedom by the other provisions 
of Part XIII are— 

(а) Non-discriminatory restrictions may be imposed by Parliament; 
in the public interest [Art. 302]. 

By virtue of this power, Parliament has enacted the Essential Commodi- 
ties Act, 1955, which empowers, ‘in the interest of the general public’, the 
Central Government to control the production, supply and distribution of 
certain ‘essential commodities’, such as coal, cotton, iron and steel, petroleum. 

(b) Even discriminatory or preferential provisions may be made by 
Parliament, for the purpose of dealing with a scarcity of goods ar'sing in 
any part of India [Art. 303 (2)]. 

(c) Reasonable restrictions may be imposed by a State "in the public 
interest” [Art. 304 (b)]. 


(d) Non-discriminatory taxes may be imposed by a State on goods 
imported from other States or Union Territories, similarly as on inter-State 
goods [Art. 304(a)]. 


(e) The power of the Union or a State Legislature to make a law 
[under Art. 19 (6) (ii) ] for the carrying on by the State, or by a corpora- 
tion owned or controlled by the State, of any trade, Business, industry or 
service, whether to the exclusion, complete or partial, of citizens or 
otherwise. 


Before leaving this topic, we should notice the difference in the scope 
of the provisions in Arts. 19 (1) (g) and 301 both 


1905709 Субота итаат Ar. of which guarantee the freedom of trade and 
commerce, 
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Though this question has not been finally settled, it may be stated 
broadly that Art. 19 (1) (g) looks at the freedom from the standpoint of the 
individual who seeks to carry on а trade or profession and guarantees such 
freedom throughout the territory of India subject to reasonable restrictions, 
as indicated in Art, 19 (5). Art. 301, on the other hand, looks at the freedom 
from the standpoint of the movement or passage of commodities or the. 
carrying on of commercial transactions between one place and another, 
irrespective of the individuals who may be engaged in such trade or 
commerce, ‘The only restrictions that can be imposed on the freedom 
declaréd by Art. 301 are to be found in Arts. 302-305. But if either of 
these freedoms be restricted, the aggrieved individual may challenge the 
constitutionality of the restriction; whether imposed by an executive order 
or by legislation,* 


REFERENCES : 
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CHAPTER XXV 
EMERGENCY PROVISIONS 


_ Federal government, according to Bryce, means weak government 
because it involves a division of power. Every modern federation, however, 
has sought to ayoid this weakness by providing for the assumption of larger 
powers by the federal government whenever unified action is necessary by 
reason of emergent circumstances, internal or external. But while in 
countries like the United States this expansion of federal power takes place 
through the wisdom of judicial interpretation, in India, the Constitution 
itself provides for conferring extraordinary powers upon the Union in case 
of different kinds of emergencies. As has been stated earlier [p. 37, ante], 
the Emergency provisions of ow Constitution enable the federal government 
to acquire the strength of a unitary system whenever the exigencies of the, 
situation so demand. 


"The Constitution provides for three different kinds of ‘emergencies’ or 

TARA abnormal situations which call for a departure from 

черан kinds of emer- the normal governmental machinery set up by the 

? Constitution :-—viz., (i) An emergency due to ex- 

ternal or internal aggression. (ii) Failure of constitutional machinery in 
the States. (iii) Financial emergency. 


I. A ‘Proclamation of Emergency’ may be made by the President at 
any time he is satisfied that the. security of India or any part thereof has 
been threatened by war, external aggression or internal disturbance. It may 
be made even before the actual occurrence of any such disturbance, i.e., when 
external aggression is apprehended. 


An ‘Emergency’ means the existence of a condition whereby the security 

cf India or any part thereof is threatended by war or external aggression 

or interial disturbance, A state of emergency exists 

Proclamation of Em- under the Constitution when the President makes 

ergency. : А 

а ‘Proclamation of Emergency’. The actual occur- 

rence of war or of any internal violence is not necessary to justify a Procla- 

tration of Emergency by the President. The President may make such а 

Proclamation if he is satisfied that there is an imminent danger of such 

external or internal aggression, and the Courts have no jurisdiction to 

enquire whether the security of India has in fact been threatened or not. 

In other words, the Courts cannot enquire into the validity of a Proclama- 
tion by the President on the ground that no emergency did exist in fact. 


_ Every Proclamation of Emergency must be laid before each House of 
Parliament. ‘The ordinary duration of a Proclamation is two months, unless 
before the expiry of that period it is approved by resolutions of both Houses 
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of Parliament. But if such Proclamation has been issued at a time when 
the House of the People has been dissolved or if the dissolution takes place 
during the period of two months referred to above, the Proclamation shall 
cease to operate at the expiration of 30 days from the date on which the 
House of the People first sits after its reconstitution, unless before the 
expiry of that period it has been approved by both Houses of Parliament. 


The Executive and Legislature of the Union shall have extraordinary 
powers during an emergency. 


The effects of a Proclamation of Emergency may be discussed under 
four heads—(7) Executive; (й) Legislative; (44) Financial; (iv) As to 
Fundamental Rights. í 


(i) Executive: When a Proclamation of Emergency has been made, 
tbe executive power of the Union shall, during the operation of the Pro- 
clamation, extend to the giving of directions to any State as to the manner 
in which the executive power thereof is to be exercised [Art. 353 (a) ]. 


In normal times, the Union Executive has the power to give directions 
*o a State, which includes only the matters specified in Arts. 256-7; 
p. 256, ante. 


But under a Proclamation of Emergency, the Government of India shall 

acquire the power to give directions to a State on ‘any’ matter, so that 

though the State Government will not be sus- 

к шыш pended, it will be under the complete control of the 

x ; Union Executive, and the administration of the 

country, in so far as the Proclamation goes, will function as under a Unitary 
‘system with local sub-divisions. 

(ii) Legislative: (а) While a Proclamation of Emergency is in opera- 
tion, Parliament may, by law, extend the normal life of the House of the 
People (5 years) for a period not exceed’ng one year at a time and not 
‘extending in any case beyond a period of 6 months after the Proclamation 
has ceased to operate [Proviso to Art. 83 (2), ante]. 

(b) As soon as a Proclamation of Emergency is made, the legislative 
competence of the Un'on Parliament shall be automatically widened and the 
limitation imposed as regards List IT, by Article 246 (3), shall be removed. 
In other words, during the operation of the Proclamation of Emergency, 

' Parliament shall have the power to leg’slate as regards List II (State List) 
as well [Article 250 (1); p. 254, ante]. Though the Proclamation shall 
xot suspend the State Legislature, it will suspend the distribution of legis- 
lative powers between the Union and the State, so far as the Union is 
concerned,—so that the Union Parliament may meet the emergency by legis- 
Jation over any subject as may be necessary, as if the Constitution were 
. unitary. 

(c) In order to carry out the laws made by the Union Parliament 
under ‘ts extended jurisdiction as outlined above, Parliament shall also 
have the power to make laws conferring powers, or imposing duties (as may 
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ce necessary for the purpose), upon the Executive of the Union [Art. 
353 (b)]. bg 
! (iii) Financial: During the operation of the Proclamation of Emer- 
gency, the President shall have the constitutional power to modify the 
‘provisions of the Constitution relating to the allocation of financial rela- 
tions between the Union and the States, by his own Order, But no such 
Order shall have effect beyond the financial year in which the Proclamation 
itself ceases to operate, and, further, such Order of the President shall be 
subject to approval by Parliament [Art. 354]. 

(iv) As regards Fundamental Rights: Articles 358-9 lay down the 
effects of a Proclamation of Emergency upon fundamental rights. 


. While Art. 358 provides that the State would be free from the limitations 
imposed by Art. 19, so that these rights would be non-existent against the 
State, during the operation of a Proclamation of Emergency, under Art. 359, 
‘the tights themselves would not be suspended but the right to move the 
Courts for the enforcement of the rights or any of them, would remain sus- 
pended, by Order of the President. On the other hand, while the suspen- 
sion under Art. 358 will continue during the operation of the Proclamation, 
the duration of the suspension under Art. 359 may be made shorter by the 
President's Order, so that it may not continue beyond the necessities of the 
‘case. 

The peculiarity of these emergency provisions of our Constitution 
` relating to suspension of fundamental rights is that no distinction is herein 
'made between times of war and times of peace, for, a Proclamation of 
"Emergency may be made even in cases of external aggression or internal 
disturbances and that not only when they have actually taken place but 
also when there is ‘imminent danger’ thereof, according to the President's 
satisfaction, which is final on the point. 
ШЕ. Proclamation of Emergency under Art. 352 was made by the President 
‘on October 26, 1962 in view of the Chinese aggression in the NEFA. 
Simultaneously, an Ordinance was promulgated, namely, the Defence of 
Tudia Ordinance, which was later replaced by the Defence of India Act, 1962. 
Tt was also provided by a Presidential Order, issued under Art. 359, that a 
person arrested or imprisoned under the Defence of India Act would not be 
‘entitled to move any Court for the enforcement of any of his Fundamental 
Rights under Art. 14, 19 or 21. 


‚п. The Constitution provides for carrying on the administration of a 
State in case of a failure of the constitutional machinery. 


(a) It is a duty of the Union to ensure that the government of every 

State is carried on in accordance with the provisions of the Constitution — 
Proclamation of failure [Art. 355]. So, the President is empowered to 

of constitutional machi- make a Proclamation, when he is satisfied that the 
he eun Site : government of a State cannot be carried on in 
accordance with the provisions of the Constitution, either on the report of 

. the Governor of the State or otherwise [Art. 356 (1)]. $ 
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(b) Such Proclamation may also be made by the President where any: 
State has failed to comply with, or to give effect to, any directions given 
by the Union, in the exercise of its executive power to the State [Art. 365]. 


By such Proclamation, the President may— 


(a) assume to himself all or any of the functions of the Executive of 
the State or of any other authority save the High Court; and 


(b) declare that the powers of the Legislature of the State shall be 
exercisable by or under the authority of Parliament. In short, by such 
Proclamation, the Union would. assume control over all functions in. the 
State administration, except judicial. 


When the State Legislature is thus suspended by the Proclamation, it 
shall be. competent— num 


(а) for Parliament to delegate the power to make laws for the State to 
fhe President or any other authority specified by him; (b) for the President 
to authorise, when the House of the People is not in session, expenditure 
from the Consolidated Fund of the State pending the sanction of such 
expenditure from Parliament; and (c) for the President to promulgate 
Ordinances for the administration of the State when Parliament is not in 
session [Art. 351]. 


The duration of such Proclamation shall ordinarily be for two months. 
Tf, however, the Proclamation was issued when the House of the People 
was dissolved or dissolution took place during the period of the two months 
above-mentioned, the Proclamation would cease to operate on.the expiry of 
30 days from the date on which the House of the People first. met, unless 
the Proclamation is approved by Parliament. 

The two month's duration of such Proclamation can be extended by 
Parliament for a period of 6 months at a time, subject to a maximum dura- 
tion of three years [Art. (3)-(4)]. 

(The Proclamation in casé of failure of the constitutional machinery 
differs from a Proclamation of ‘Emergency’ on the following po'nts: 

(i) A Proclamation of Emergency may be made by the President only 
when the security of India or amy part thereof is threatened by war or 
internal disturbance. A Proclamation in respect of failure of the constitu- 
tional machinery may be made by the President when the constitutional 
government of State cannot be carried on for any reasors, not necessarily 
connected with war or internal disturbance. + 

(ii) When a Proclamation of Emergency is made, the Centre shall get 
no power to suspend the State Constitution or any part thereof, The State 
Executive and Legislature would continue in operation and retain their 
powers. All that the Centre would get are concurrent powers of legislation 
and administration of the State. 

But under a Proclamation in case of failure of the constitutional 
machinery, the State Legislature would be suspended, and the executive 
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authority of the State would be assumed by the President in whole or in 
part. t 


_ (ii?) Under a Proclamation of Emergency, Parliament can legislate 
in respect of State subjects only by itself; but under a Proclamation of the 
other kind, it can delegate its powers to legislate for the State, —to the 
President or any other authority specified by him. 


(iv) In the case of a Proclamation of failure of constitutional machinery, 
there is a maximum limitation to. the power of Parliament to extend the 
operation of the Proclamation, namely, three. years [Art. 356 (4), Proviso 
1], but in the case of a Proclamation of Emergency, there is no such 
limitation upon the power of Parliament to extend the duration of the 
Proclamation. 


Tt is clear that the power to declare a Proclamation of failure of 
constitutional machinery in a State has nothing to 
do with any external or internal aggression; it is 
an extraordinary power of the Union to meet a political breakdown in any 
of the units of the federation [or the failure by such Unit to comply with 
the federal directives (Art. 365) |; "which would affect the national strength. 
Tt is one of the coercive powers at the hands of the Union to maintain the 
democratic form of government, and to prevent factional strifes from 
. paralysing the governmental machinery, in the States, and, the power being 
vested in the President, acting on his satisfaction, its exercise cannot be 
the subject of judicial review. ‘The importance of this power in the political 
system of India can hardly be overlooked in view of the fact that it has 
been used no less than eight times during the first seventeen of the working 
of the Constitution: 


Use of the power, 


(a) In 1951, in the Punjab,—when an alternative ‘Ministry could not 
be formed after the resignation of Dr. Gopichand Bhargava’s Ministry. 


(b) In 1953, in Pepsu (Patiala and East Punjab States Union) after 
successive Ministries failed to establish a stable government in the State. 


(с) In 1954, in Andhra,—when the Prakasam Ministry was defeated 
on the question of Prohibition by an alliance between the Communist and 
the P.S.P. parties, and there was no single party in the State which could 

. command a majority in the Legislature, while the defeated Ministry refused 
to carry on the administration, as a care-taker government, till a fresh 
election could be held. 


(d) In 1956, in Travancore-Cochin—which was renewed on the forma- 
tion of the new State of Kerala—owing to the difficulty in forming a 
Ministry, after the defeat of the Congress Ministry. The Proclamation 
was revoked in April, 1957, on the formation of the Communist Ministry 
by Shri Namboodiripad. 
... (e) In July 1959, in Kerala,—when the Nomboodiripad Ministry was 
virtually dismissed while still in power, on the ground that owing to 
maladministration leading to a ‘mass upsurge’ against the government in 
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power? it was not possible to carry on the administration of the State in 
accordance with the provisions of the Constitution, and the State Ministry 
refused to accept any of the alternatives suggested by the Centre, including 
the holding of a mid-term election to test the confidence in the Ministry.’ 


(f) In January 1961, in Orissa,—when, the Coalition Ministry led by 
Dr. Mahtab resigned and the Governor reported that no party in the Legis- 
lature was in a position to form a Government. 


(к) In Kerala, again, on the 10th September, 1964,—on the fall. of 
ihe Congress Ministry led by Sri Shankar, as a result of a censure motion, 
which was backed by dissident Congressmen.* This Proclamation was 
continued, having been approved by resolutions of both Houses of Parlia- 
ment under Art. 356 (4),—the last of such resolutions having been passed 
bv the Houses on November 8, 1965.* 

(h) In Punjab (for the second time), in 1966, July, pending thé 
separation of the State into the two States of Punjab and Haryana." 


The propriety of the use of the power on several occasions, has been 
the subject of criticism from many quarters. It has been strongly urged 
that the power under Art. 356 cannot be used to dismiss a Ministry so 
Jong as it commands the confidence of the majority in the State Legislature: 
Put since the use of the power rests on the subjective satisfaction of 
the President, its propriety cannot be questioned by the Courts. In other 
words, the Courts cannot investigate whether the circumstances justifying 
the making of the Proclamation did in fact exist. Naturally, therefore, 
there is little chance of the question being authoritatively determined by 
the Judiciary, and it must continue to be agitated in the political arena. Tt 
may, however, be pointed out that under Art. 356, the Union has the 
constitutional obligation to ensure that the Government of a State “s carried _ 
on in accordance with the Constitution’. Again, the action under Art. 
356 may be taken by the President even without the Governor's report (as 
indicated by the word ‘otherwise in Art. 356 (1) ). If, therefore, the 
President, from knowledge derived from any source, is satisfied that the 
Government of a State is violating any provision of the Constitution and 
he fails to make that Government correct itself by proper warning, he 
view of his constitutional obligation under Art. 
355, than to use the power under Art. 356, But, as Dr. Ambedkar observed 
in the Constituent Assembly the use of this drastic power in such circums- 


tances, must be а matter of the last resort : 


иа thi е ought to expect is that such articles will’ never be called 
ueri eri à er. If at all they ате brought 


may have no alternative, in 


int tont and that they would т з 
fade i Lo is endowed with this power will take proper 


into operation, I hope the President WE 
precautions before actually suspending the 
тї. If the President is satisfied that a situati 
the financial stability or credit of India or of any 
part of the territory thereof is threatened, he may 
by a Proclamation make a declaration to that effect 


[Art. 360 (1)]. 


administration of the Province”.” 
on has arisen whereby 


Proclamation of finan- 
cial emergency. 
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The consequences of such a declaration are: 


(a) During the period any such Proclamation is in operation, the 
executive authority of the Union shall extend to the giving of directions to 
any State to observe such canons of financial propriety as may be specified 
in the directions. 2 


(b) Any such direction may also include— 


(i) a provision requiring the reduction of salaries and allowances of 

all or any class of person serving in connection with the affairs of a State; 

= (ii) а provision requiring all Money Bills or other financial Bills to be 

reserved for the consideration of the President after they are passed by 
the Legislature of the State. 


(c) It shall be competent for the President during the period any such 
Proclamation is in operation to issue directions for the reduction of salaries 
and allowances of all or any class of persons serving in connection with the 
affairs of the Union including the Judges. of the Supreme Court and the 
High Courts [Art. 360 (3)-(4)]. 

The duration of such Proclamation will be s'milar to that of a Proclama- 
tion of Emergency, that is to say, it shall ordinarily remain in force for a 
period of two months, unless before the expiry of that period, it is approved 
by ‘resolutions of both Houses of Parliament. If the House of the People 
is dissolved within the aforesaid period of two months, the Proclamation 
Shall cease to operate on the expiry of 30 days from the date on which the 
House of the People first sits after its reconstitution, unless before the 
expiry of that period of 30 days it has been approved by both Houses of 
Parliament. It may by revoked by the President at any time, by making 
enother Proclamation, 


REFERENCES ; 


1, The failure of the President to apply this power to meet the anti-Bengali 
violence in Assam in 1960 has fortified the critics who hold that the power is 
liable to be used, and has been used in the case of Kerala, on political 
grounds, For. in Assam. too, apart from the allegation that the particular 
Government had sympathies with the anti-Bengali sentiments which ultimately 
led to a mass massacre, it was fairly established that the insurgence could 
.Spread because of non-interference or indifference on the part of the local 
уш к rà the ссе the difference lay in the fact that 
while in Kerala the © Government belonged to a party other than the 
m at the Centre, in Assam it was the Б 
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CHAPTER XXVI 


RIGHTS AND LIABILITIES OF THE GOVERNMENT AND 
PUBLIC SERVANTS 


Our Constitution views the Union and the States as juristic persons, 

. capable of owning and acquiring property, making 

aid с pa: te Union contracts, carrying on trade or business, bringing 

: and defending legal actions, just as private persons, 
subject to modifications specified in the Constitution itself. 


The Union and a State can acquire property in several ways— 


(a) Succession.—Broadly speaking, the property, assets, rights and 
liabilities that belonged to the Dominion of India or a Governor's Province 
cr an Indian State at the commencement of the Constitution devolved by 
virtue of the Constitution, оп the Union or the corresponding State under 
the Constitution [Arts. 294-5]. 


'The test for determining whether any given property (or liability) 
would devolve upon the Union or a State was the purpose for which the 
property was being held at the commencement of the Constitution. If 
such purpose relates to any of the matters included in the Union List of 
Sch. VII of the Constitution, it devolved upon the Union. In other cases, 
it passed to the corresponding State. 


(b) Bona Vacantia—Any property in the territory of India which, if 
this Constitution had not come into operation, would have accrued to His 
Majesty or as the case may be, to the Ruler of an. Indian State by escheat 
or lapse, or as bona vacantia for want of a rightful owner, shall, if it is 
property situate in a State, vest in such State, and shall in any other case, 
yest in the Union [Art. 296]. 


5 (c) Things wnderlying the Ocean.—All lands, minerals and other things 
cf value underlying the ocean within the territorial waters of India shall 
vest only in the Union [Art. 297]. | 

(d) Compulsory acquisition or requisition by law.—Both the Union 
and State Legislatures shall be competent to compulsorily acquire or 
requisition property by making law, subject to the provisions of Art. 31(2) 
[see p. 56, anie]. , ; 

(e) Acquisition under executive power —'The Government of India or 
of a State may make contracts and acquire property, say by purchase or 
exchange, just as a private individual, in exercise of their respective powers, 
and for the purposes of their respective Governments [Art. 298]. 


тһе Union or a State Government is competent to carry on алу trade 


or business and make contracts for that purpose, in exercise of its executive 


gi 
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: power. Such business shall, however, he subject to 
Power fo сапу On regulation by the competent Legislature. That is to 
say, if the Union Government takes up a business 
relating to a subject (say, agriculture) which is included in the State List, 
fhe business will be subject to the legislative jurisdiction of the State 
Legislature [Art. 298]. г 
„ The Union or a State, while legislating with respect to a trade or 
business carried on by itself, is immune from a constitutional limitation to 
which it would have been otherwise subject. If an ordinary law excludes a 
citizen from carrying on a particular business, wholly or partially, the 
reasonableness of such law has to be tested under Art. 19 (6). Thus, if the 
State creates a monopoly in favour of a private trader without any reasonable 
justification, such law is liable to be held unconstitutional by the Courts. 
But if a law creates a monopoly in favour of the State itself as a trader, 
whether to the partial or complete exclusion of citizens’, the reasonableness 
of such law cannot be questioned by the Courts. 
In short, it is competent for the Union or a State not only to enter into 
‚ а trade but also to create a monopoly in its own favour in respect of such 
trade. ‘This is what is popularly known as the 'nationalisation' of a trade. 
The power of either Government to make loans 
Power to borrow money. Laç already been dealt with. 


As stated already, both the Union and State Goyernments have . the 

pewer to enter into contracts like private: individuals, in relation to the respec- 

aM tive spheres of their executive power. But this 

NU E Govern- contractual power of the Government is subject to 

some special formalities required by the Constitu- 

tion, in addition to those laid down by the Law of Contract which governs 
any contract made in India. 

The reason for imposing these special conditions is that contracts by 
Government raise some problems which do. not or cannot possibly arise in 
the case of contracts entered into by private persons. ‘Thus, there, should 
be a definite procedure according to which contracts must be made by its 
agents, in order to bind the Government; otherwise public funds may be 
depleted by clandestine contracts made by any and every public servant. 
he formalities for contracts made in the exercise of the executive power of 
the Union or of a State, as laid down in Art. 299 are that the contract— 

(a) must be excuted by a person duly authorised by the President or 
Governors, as the case may be; 

(b) must be executed by such person ‘on behalf of’ the President or 
Governor, as the case may be; с 

(с) must be ‘expressed to be made by’ the President or Governor, as the 
case may be. 

: If any of these conditions are not complied with, the contract is not 
binding. on or enforceable against the Government, though a suit may lie 
against the officer who made the contract, in his personal capacity. 
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The right of the Government to sue and its 

Suitability of the Union liability to be sued, like a private individual in the 

and State. ordinary Courts, is also subject to certain special 
considerations. 


Art. 300 (1) of the Constitution says— 


“The Government of India may sue or be sued by the name of the Union of India 
and the Government of a State may sue or be sued by the name of the State and may, 
subject to any provisions which may be made by Act of Parliament or of the Legisla- 
ture of such State enacted by virture of powers conferred by this Constitution, sue or be 
sued in relation to their respective affairs in the like cases as the Dominion of India 
and the corresponding Provinces or the corresponding Indian States might have sued 
or been sued if this Constitution had not been enacted." , 


"This Article, however, does not give rise to any cause of action, but 
merely says that the State сап sue or be sued, as a juristic personality, in 
matters where a suit would lie against the Government had not the Consti- 
tution been enacted, subject to legislation by the appropriate Leg’slature. 
For the substantive law as to the liability of the State, therefore, we have 
to refer to the law as it stood before the commencement of the Constitution. 


I Right to sue. 


So far as the right to sue is concerned, the Union may sue by the name 
of the ‘Government of India’, while a State may sue by the name of that 
State, eg., 'State of Bombay. Either Government may sue not only a 
private person but also another Government. Thus, the Union may bring а 
suit against one or more States; while a State may sue another State or 
the Union [Art, 131; see p. 237, ante]. It is to be noted that when the su't is 
against a private individual, the suit will have to be instituted in the Court 
of the lowest jurisdiction, according to the law of procedure; but in the case 
of a suit between two Governments, it must be instituted in the highest 
tribunal, namely, the Supreme Court, which has exclusive original jurisdic- 
ton over such federal litigation [see p. 237, ante]. 


IL Liability to be sued. 


Tn this matter, а distinction is to be made between contractual liability 
and the liability for torts or civil wrongs, because such distinction bas been 
cbserved in India since the days of the East India Company, up to the 
commencement of the Constitution, and that position is maintained by Art. 
200 of the Constitution, subject to legislation by Parliament. 


‚ (a) Contract. _ 

In India, direct suit had been allowed against the East India Company, 
the Secretary of State or the existing Governments in. matters of contract, 
instead of a petition of right by which a British subject sought relief from 
the Crown, as a matter of grace. The Government of India Acts expressly 
empowered the Government to enter into contracts with private individuals 
and the corresponding provision in the Constitution in Art. 299 (1) 


maintains that position. 
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“Subject to the formalities prescribed by Art. 299 [see р. 290, ante] and to 
statutory conditions or limits thus, the contractual liability of the State, 
under owr Constitution, is the same as that of an individual under the 
ordinary law of contract. 


(b) Torts. 

The liability of the State under the existing law, for actionable wrongs 
committed by its servants, cannot be so simply stated as in the case of 
contracts. As will appear ‘from below, the state of the law is unneces- 
sarily complicated by reason of its being founded on the position of the 
British Crown under the Common Law and of the East India Company 
upon its supposed representation of the sovereignty of the Crown, both of 
which have become archaic, owing to changes in history and in law. 


Even in England, the Common Law maxim that the ‘King can do no 
wrong' has been superseded by the Crown Proceedings Act, 1947. 
Nevertheless, in the absence of any such corresponding legislation, Courts 
in India have on other alternative than to follow the existing case-law 
which is founded on the old English theory of immunity of the State, 
founded on the maxim ‘King can do no wrong’. 


The existing law in India, thus, draws a distinction between the 
sovereign and non-sovereign functions of the Government and holds that 
Government cannot be sued for torts committed by the Government or its 
Officers in the exercise of its ‘sovereign’ functions. 


Thus, it has been held— 


(A) No action lies against the Government for injury done to an 
individual in the course of exercise of the sovereign functions of the 
Government, such as the following: 

(i) Commandeering goods during war; (ti) making or repairing a 
military road; (ii) administration of justice; (tv) improper arrest, 
negligence or trespass by Police officers; (v) wrongs committed by officers 
in the performance of duties imposed upon them by the Legislature, unless, 
of course, the statute itself prescribes the limits or conditions under which 
the executive acts are to be performed; or the wrongful act was expressly 
authorised or ratified by the State; (vi) loss of movables from Government 
custody owing to negligence of officers; (vii) payment of money in custody 
of Government to a person other than the rightful owner, owing to 
negligence of an officer in the exercise of statutory affairs, where Govern- 
ment does not derive any benefit from such transaction e.g., by a Treasury 
Officer paying money to a wrong person on a forged cheque owing to 
negligence in performing his statutory duty to compare the signature, 


(B) 1. On the other hand, a suit lies against the Government for 
wrongs done by public servants in the course of transactions which a 
. trading company or a private person could engage in, such as the 

following: : 
f (1) Injury due to the negligence of servants of the Government 
employed in а dockyard or a railway; (ii) pes upon or damage done 
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to private property in the course of a dispute as to right to land between 
Government and the private owner, even though committed in the course 
of a colourable exercise of statutory powers; (#1) the State is liable to be 
used for restitution of the profits unlawfully made, just as a private owner, 
eg. where Government retains property or moneys unlawfully seized by 
its officers, a suit lies against the Government for its recovery, with interest ; 
(iv) defamation contained in a resolution issued by Government; (v) injury 
caused by a Government vehicle while such vehicle was not being engaged 
in carrying out any sovereign function. 


here are certain actions which cannot possibly lie against the 
Government: 


(a) Since the State cannot be said to commit a. contempt of Court, no 
proceeding for contempt lies against the State, nor can the State be 
impleaded as represented by an officer who is alleged to have commit- 
ted the contempt. The remedy lies against that particular officer personally. 


(b) The Government has absolute immunity for ‘Acts of State’, i.e., 
acts which are done against aliens not under the sanction of any municipal 
law, but in the exercise of the sovereign powers of the State. But the plea 
of ‘act of State’ is available only against aliens and not against its own 
citizens. 


Though the State itself is immune from liability in certain cases already 
noted owing to historical reasons, Ow" Constitution does not grant any 
immunity to a public servant for his official acts 

ин of heads of which are unlawful under the ordinary law of the 
land. ‘The only exception to this rule is a limited 

immunity granted to the heads of State, namely, the President and a 
Governor, both for their political and personal acts, while in office [Art. 361]. 


I. Official acis.— The immunity given for official acts of the President 
Immunity of President or the Governor is absolute but it is limited only 
or Governor for oficial to the President and the Covernment personally, and 

: shield himself from legal 


acts no other person can 
liability, on the plea that it was done under orders of the President or a 
Governor. 


immune from legal action and cannot be 


sued in a Court, whether during office ог thereafter, for any act done or 
purported to be done by them or for any contiact made [Art. 299 (2)] in 


exercise of their powers and duties as laid down by the Constitution or by 

any law made thereunder [Art. 361 (1)]. Though the President is liable to 

be impeached under Art, 61 [see р. 128, ante] and the Governor тау be 

dismissed by the President [p. 189, ante]; — tor any unconstitutional act done 
Ties in the Courts. 


in exercise of their official powers, no action 
Tt follows from the rule of personal immunity that no Court can compel 
er or to perform any duty 


the President or the Governor to exercise any power or tc y 
nor can a Court compel him to forbear from exercising his power or perfor- 


The President or a Governor is 
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ming his duties. He is not amenable to the writs or directions issued by 
any Court. ` 


The remedy to an individual for wrongful official acts of the President 
o1 a Governor is twofold— 


(i) To bring appropriate proceedings against the respective Government 
itself, where such proceedings lie [Art. 361 (1), Prov. 2]. 

Gi) To bring an action against the public servant, individually, who has 
executed the wrongful order of the President or Governor, and must, there- 
fore, answer to the aggrieved individual, under the ordinary law of crimes 
or civil wrongs, subject to limitations, to be explained shortly. 


In this connection, it should be noted that while the Constitution grants 
personal immunity to the President or a Governor for official acts, no such 
immunity is granted to their Ministers. But by virtue 
of the peculiar position of Ministers as regards 
official acts of the President or the Governor, as the case may be, it is not 
possible to make a Minister liable in a court of law, for any official act done 
in the name of the President or Governor. As pointed out earlier, the 
position in this respect in India differs from that in the United Kingdom. 
In England, every official act of the Crown must be countersigned by a 
Minister who is responsible to the law and the Courts for that act. But 
though the principle of ministerial responsibility has been adopted in our 
Constitution, both at the Centre and in the States, the principle of legal 
responsibility has not been introduced in the English sense. There is no 
requirement that the acts of the President or of the Governor must be 
countersigned by a Minister. Further, the Courts are precluded from 
enquiring what advice was tendered by the Ministers to the President or the 
Governor, It is clear, therefore, that the Ministers shall not be l'able for 
official acts done on their advice. 


Position of Ministers. 


T IL Personal acts—The immunity of the 
Personal acts during President or a Governor for unlawful personal acts 
terms of office. committed by him during the term of his office 


is limited to the duration of such term. 


(2) As regards crimes, no proceedings can be brought against them or 
continued while they are їп office: but there is nothing to prevent such 
proceedings after their office has terminated by expiry of term, dismissal 
от otherwise. 


(b) As regards civil proceedings, there is no such immunity, but the 
Constitution imposes a procedural condition : 


Civil proceedings may be brought against the President or a Governor, in 
respect of their personal acts, but only if two months’ notice in writing has 
been delivered to the President or Governor. 


Needless to state again, there is no corresponding immunity im favour of . 
a Minister, either in respect of civil or criminal proceedings for their per- 
sonal acts done during their term of office, 
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As stated before, the Constitution makes no distinction in favour of 
Government servants as to their personal liability 
for any unlawful act done by them whether in 
sole their official or personal capacity. ‘There is only 
спе provision in the Constitution relating to the liability of public servants ; 
but the general law imposes certain conditions as regards their liability for 
official acts, in view of their peculiar position. ‘These may be analysed 
as follows: › 


Suitability. of publi 
оү ee рые 


Gi) Contract.—It a contract made by a Government servant in his 
official capacity complies with the formalities laid down in Art. 299 [see 
». 290, ante], it is the Government concerned which will be liable in respect 


-of the contract and not the officer who executed the contract [Art. 299(2)]. 


Tf, however, the contract is not made in terms of Art. 299 (2), the officer 
who executed it would be personally liable under it, even though he may not 
have derived any personal benefit. 

(ii) Torts.—As stated earlier [p. 292, ante], in India, the Government 
is not liable to answer in damages for its ‘sovereign’ acts. . In! such cases, 
the officer through whom such act is done is also immune. 

In other cases, action will lie against the Government as well as the 
officer personally, unless— 


(a) the act has been done, bona fide, in the performance of duties im- 
posed by a statute; 

(b) he is a judicial officer, within the meaning of the Judicial Officers’ 
Protection Act, 1850, ‘This Act gives absolute immunity from a civil 
proceeding to a judicial officer for acts done in the discharge of his official 
duty? ; 

But any civil action, whether in contract or in torts, against a public 
officer “in respect of any act purported to be done by such public officer in 
his official capacity” is subject to the procedural limitations in ss. 80-82 of 
the Code of Civil Procedure which includes a two months’ notice as a 
condition precedent to a suit". 

G'i) Crimes.—The criminal liability of a 
ihat of an ordinary citizen except that— 

(a) There is no liability for judicial acts or for acts done in pursuance 
of judicial orders [ss. 77-8, Indian Penal Code]. 

(b) Officers, other than judicial, are also immune for any act which 
they, by reason of some mistake of law or fact, in good faith, believed 
themselves to be bound by law to do [s. 76, RPG]: 


(c) Where a public servant who is not remoyable from his office save 


by or with the sanction of the Central or State Government is accused of an 
offence, committed by him while acting or purporting to act їп the discharge 
of his official duty, no Court can take cognizance of such offence without 
the previous sanction of the President or the Governor, as the case may be 


[s. 197, Criminal Procedure Code]?. 


public servant is the same as 
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Рог acts done for the maintenance or restoration of order in an area 
where martial law was in force, Parliament may exempt the officers con- 
cerned from liability by validating such acts by making an Act of Indemnity 


| [Art 34]. 
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CHAPTER XXVII 
THE SERVICES AND PUBLIC SERVICE COMMISSIONS 


_ One of the matters which do not usually find place in a constitutional 
document but have been included in ow Constitution is the Public Services. 


The wisdom of the makers of our Constitution in giving a constitutional 
EM ce vil, ne. basis to such matters as are left to ordinary legis- 
vanis in a Parliamen. lation and administrative regulations under other 
sa system of Govern- Constitutions may be appreciated if we properly 
assess the importance of public servants in а 

modern democratic government. 


A notable feature of the Parliamentary system of government is that 
while the policy of the administration is determined and laid down by 
ministers responsible to the Legislature, the policy is carried out and the 
administration of the country is actually run by a large body of officials who 
have no concern with politics. In the language of Political Science, the 
officials form the ‘permanent’ Executive as distinguished from the Ministers 
who constitute the ‘political Executive. While the political Executive is 
chosen from the party in majority in the Legislature and loses office as soon 
as that party loses its majority, the permanent Executive is appointed by a 
different procedure and does not necessarily belong to the party in power. 
It maintains the continuity of the administration irrespective of the 
neutrality in politics that characterises the civil servants who constitute the 
permanent Executive and accounts for their efficiency. While the Ministers, 
generally, cannot claim any expert knowledge about the technique of admi- 
nistration and the details of the administrative departments, the civil 
as a body, are supposed to be experts in the detailed working of 

One inherent vice in this system of carrying on the adminis- 
the help of these ‘permanent’ civil servants is that they tend 
more tied to redtape and routine and to lack that responsive- 
as which the political Executive is sure to maintain owing 
ity to the Legislature. But with all this inherent vice, 
re indispensable to the Parliamentary form of Govern- 


servants, 
government. 
tation with. 
to be more and 
ness to fresh ide 
to their responsibil 
the civil servants a 
ment. 


As the Joint Select Committee on Indian Constitutional Reforms 
observed— 1 


i | ful in practical working, 
[i iem of responsible Government, to be successful ' 

ri eE of a competent and independent Civil Service staffed by persons 
capable of giving to successive Ministers advice based on long administrative experience, 
wane in their positions, during good behaviour, but required to carry out the policy 


upon which the Government and Legislature eventually decide.” 
38 
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T'he reason is that in the modern age, government is not only an act but 
also a science and, to that extent a business for experts. It has, therefore, 
naturally fallen into the hands of a very large army of people who have 
taken up the business of government, being in service of the Government 
itself,—as their professional career. Since they cannot be dispensed with, 
the problem of a modern democracy is how to prevent them from conyerting 
the democratic system into a ‘bureaucracy’ or officialdom. ‘The remedy lies 
not in the assumption of the work of government by the Legislature, for a 
direct democracy as prevailed in the ancient State is an impossibility under 
modern conditions. Nor does the remedy lie in the assumption of the 
actual work of administration, as distinguished from the laying down of 
policies, by the Ministers or the political heads of the Departments, for, as 
has been already stated, the task is not only technical but enormous, and 
the Ministers might lose sight of the broader and serious questions of 
national urgency if they were to enter into the details of the day-to-day 
administration. 


The proper solution of the problem, therefore, is—firstly, to select the 
right type of men, who shall be not only efficient but also honest and who 
can be trusted with confidence that they would 
reunion which call for not abuse their position and would be strictly 
impartial, having no personal or political bias of 
their own and would be ready to faithfully carry out the policy once it is 
formulated by the government for the time being in power; secondly, to 
keep them under proper discipline so that they maintain the proper relation- 
ship with their employer, viz., the State, and thirdly, to ensure that for 
breaches of the rules of discipline, they can be brought under proper depart- 
mental action and for breaches of the law, they can be effectively brought 
before the Courts of law. 


Once the interests of the State are thus secured, it is equally essential 
that the security of tenure of public servants who do not contravene the 
foregoing principles should be ensured, For, the best available talents 
would never be attracted unless there is a reasonable security against 
arbitrary action by superior officials who exercise the governmental power 
as to removal and discipline. 


All the aforesaid objects can be achieved only if there are definite rules 
and proper safeguards in respect of what is broadly known as the ‘conditions 
of service’ of public servants and our Constitution seeks to lay down some 
basic principles in this behalf. 


Tt is not that our Constitution seeks to make detailed provisions relating 
to every matter concerning the Public Service. The makers of the 
Constitution realised that was not practicable and 
therefore left the recruitment and conditions of 
service of the public servants of the Union and 
of the States to be regulated by Acts of the appropriate Legislatures. 
Pending such legislation, however, these matters were to be regulated 


Power to prescribe con- 
ditions of service. 
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by Rules made by the President or by the Governor in connection with the 
Services under the Union and the States respectively. Though already some 
Acts have been passed, for instance, the All-India Services Act, 1951, the 
larger part of the field is still covered by Rules made by the Government, 
not only under the Constitution, but also those existing from before (that 
18, made under the Government of India Acts), which are to continue to be 
in force until superseded by the appropriate authority. It is to be noted, 
however, that neither a Rule nor any Act of the Legislature made in this 
behalf can have any validity if its provisions are contrary to those) of the 
Constitution. As a matter of fact, our courts have already annulled a number 
of Service Rules on the ground of contravention of some of the constitutional 
provisions. For instance, any rule or order which prohibits a Government 
servant from seeking redress in Court against the Government without prior 
permission, would offend against Arts. 32 and 226, which guarantee to 
all citizens the right to have the constitutional remedies. 


` The two matters which are substantively dealt with by our Constitution 
але— 


(а) tenure of office of the public servants and disciplinary action 
against them; 


(b) the constitution and functions of the Public Service Commissions, 
which are independent bodies to advise the Government on some of the vital 
matters relating to Services. 


We have inherited from the British system the maxim that all service 

is at the pleasure of the Crown, and our Constitu- 

Tap tion, therefore, primarily declares that anybody 

who holds a post (civil or military) under the Union or a State holds his 

É office during the pleasure of the President or the 
аца. Governor, as the case тау be [Art. 310]. 


This means that any Government employee may be dismissed at amy 
time and on amy ground, without giving rise to any cause of action for 
wrongful dismissal, except where the dismissal is in contravention of the 
constitutional safeguards to be mentioned just now. 


This right of the Goyernment to dismiss a Government servant at its 


pleasure cannot be fettered by any contract and any contract made to this 
effect would be void, for contravention of Art. 310 


Cannot be fettered by (1) of the Constitution which embodies the 
он principle of service at pleasure. This rule is, 
however, subject to one exception specified in Art. 310 (2) , namely, 
where Government is obliged to secure the services of technical per- 
sonnel or specialists, not belonging to the regular Services, by entering into 
a special contract, without which such persons would not be available for 
employment under the Government. Tn such cases, compensation would be 
payable for premature termination of the service if the contract provides for 
stich payment. But even in such cases, no compensation would be payable 
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under the clause if the service is terminated within the contractual period, 
cn the ground of his misconduct. It will be payable only— 

(d) if the post is abolished before the expiration of the contractual 
period; or, 

(b) if the person is required to vacate his post before the expiry of the 
contractual period, for reasons unconnected with misconduct, 


While, however, the pleasure of the Crown in 

Limitations upon exer- England is absolutely unfettered, the Constitution 

cise of the pleasure. of India subjects the above pleasure to certain 
exceptions and limitations: 


A. In the case of certain high officials, the Constitution lays down 

specific procedures as to how their service may be terminated. ‘Thus, as has 

been noted in their proper places. earlier, the 

сора AL case Supreme Court Judges, the Auditor-General, the 

High Court Judges and the Chief Election Com- 

missioner shall not be removed from their offices except in the manner laid 
down in Arts, 124, 148, 218, 324, respectively. 


These offices thus constitute exceptions to the general rule of tenure 
*during pleasure' of Government servants. 


B. ‘Though all other Government. servants hold office during the 
pleasure of the President or the Governor (as the case may be), two 
procedural safegurds are provided for the security 
of tenure of ‘civil’ servants as distinguished from 
military personnel, namely, that— 


Safeguards for civil 
servants, 


(а) A civil servant shall not be dismissed or removed by any authority 
stbordinate to that by which he was appointed. In other words, if he is to 
be removed from service, he is entitled to the consideration of his appointing 
authority or any other officer of corresponding rank before he is so 
removed. The object of this provision [Art. 311 (1)] is to save a public 
servant from the caprices of officers of inferior rank. 


(b) The other security which is guaranteed by the Constitution is that 
no dismissal, removal or reduction in rank shall be ordered against a civil 
servant unless an inquiry is held where “he has been given a reasonable 
Opportunity of being heard in respect of the charges"* brought against 
him and of “making representation on the penalty proposed™a on the 
basis of the inquiry [Art. 311 (2)]. 


According to the Supreme Court, the expression ‘reasonable opportunity’ 

implies an obligation on the part of the Govern- 

Sh m wie OP" ment or other authority Proceeding against а civil 
servant, to give him— 

(уап opportunity to deny his guilt and establish his innocence, which 


he can only do if he is told what the charges levelled against him are and 
the allegations on which such charges are based; 
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(9) an opportunity to defend himself by cross-examining the witnesses 
produced against him and by examining himself or any other witnesses in 
support of his defence; and, finally, 

Gi) an opportunity to make his representation as to why the proposed 
punishment should not be inflicted on him, which he can only do if the 
competent authority, after the inquiry is over and after applying his mind 
te the gravity or otherwise of the charges probed against the Government 
servant, tentatively proposes to inflict one of the three punishments and 
communicates the same to the Government servant. 

ТЕ is now settled * that the person charged has ordinarily the right to 

f reasonable opporunity of showing cause twice, 
оош at (wo before the order of dismissal, etc., is passed. 
There are two stages in a proceeding under the 
present Article: the first being when the charges are inquired into and at 
this stage, the person required to meet the charges should be given a 
reasonable opportunity to enter into his defence; and the second stage is 
when after the inquiring auhority has come to its conclusion on the charges 
and there arises the question of the proper punishment to be awarded. 
A notice has then again to be given to show cause against the punishment 
proposed. ^? 

Hence, an order of dismissal, removal or reduction would contravene 
Art, 311 (2), if— 

(а) At the inquiry stage, the Petitioner is not given ‘reasonable 
opportunity’ to defend himself. 

(b) After the inquiry,—a further opportunity to show cause against 
the punishment proposed is not given. ‘ 

(A) At the inquiry stage: ‘Reasonable opportunity’ at this stage 
requires that (а) the authority must (+) frame specific charges with full 
particularity, (i) intimate those charges to the Government servant con- 
cerned, (ii?) give him an opportunity to answer those charges, and (iU)! 
after considering his answers take its decision; (b) the rules of natural 
justice should be observed in coming to the finding against the accused, 

(B) After the inquiry: A further opportunity to show cause against 
the punishment proposed must be given. ; 

1. This requires not only notification of the action proposed but of the 
grounds on which the authority is proposing that the action should be taken 
and that the person concerned must then be given a reasonable time to 
make his representations against the proposed action and the grounds on 
which it is proposed to be taken. 

Hence, the authority requiring the Government servant to show cause 
should communicate to him not only (a) the punishment proposed but 
(b) the reasons for coming to that conclusion, including the findings on the 
charges held proved, indicating the punishment proposed on each of such 
charges. tates 

A copy of the findings of the inquiring officer or an adequate summary 
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thereof must, therefore, be supplied to the person concerned to punish him 
on the results of the enquiry, or on the findings contained in any report. 
Broadly speaking, the rules of natural justice require that the person 
discharged must be apprised of all the statements or reports upon which 
the order of dismissal is based. 


In which cases the op- The opportunity to show cause must be given 
portunity must be given. if two conditions are satisfied : 


(i) The employee is a member of a civil service of the Union or an 
all-India service or a civil service of a State or holds a civil post under 
the Union or a State. 


(ii) Such employee is sought to be dismissed, removed or ‘reduced 
in rank’. 


While a person “dismissed” is ineligible for re-employment under the 
Government, no such disqualification attaches to a person ‘removed’. 


But two elements are common to ‘dismissal’ and ‘removal’: 


(a) Both the penalties are awarded on the ground that the conduct of 
the Government servant is blameworthy or deficient in some respect. 


(b) Both entail penal consequences, such as the forfeiture of tbe right 
to salary, allowances or pension already acquired, for past services. 
Where no such penal consequence is involved, 
.What constitutes dis- it would not constitute ‘dismissal’ or ‘removal’, 
missal, removal and re- ' "E 2 
аа e.g., where a Government servant is ‘compulsorily 
retired’.® 


As would appear from the decision of the Supreme Court,’ the term 
actually used in the order terminating the officer’s services is not conclusive. 
Words such as ‘discharged’ or ‘retrenched’ may constitute ‘dismissal’ or 
"removal", if the order entails penal consequences, as referred to above. 

It is also clear that in order to attract Art. 311 (2), the termination 
of the services must be against the will of the civil servant. Herce, the 
following orders of termination of service have been held wot to constitute 
‘dismissal’ or ‘removal’: 

(a) Termination in accordance with the terms of the contract of 
employment.” 

(b) Termination in terms of the conditions of service as embodied in 
the relevant Departmental Rules applicable to the Government servant.‘ 


Reduction in rank means the degradation in rank or status of the officer, 
directed by way of penalty. Tt thus involves two elements—(a) reduction 
in the physical sense, meaning degradation; (b) such degradation or 
demotion must be by way of penalty. 

(a) Reduction im rank in the physical sense takes place where the 
Government servant is reduced to a lower post or to a lower pay-scale. 
‘Even reduction to a lower stage in the same pay-scale (ordered by way of 
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D would involve a reduction in rank, for the officer loses his rank 
Т seniority in the gradation list of his substantive rank. 


n (0) As regards the penal nature of the reduction, the Supreme Court 
af cpm the test of "right to the rank' in question, in the same manner 
aC RINEN 5 the post' test has been applied in the case of dismissal or 
. Reduction in rank takes place only when i 
from his substantive rank. Hence, с ip BED 
i (i) Where a Government servant has a right to a particular rank, the 
very reduction irom that rank will be deemed to be by way of penalty and 
Art. 311 (2) will be attracted, without more. ‘Thus, 


i An officer who holds a permanent post in a substantive capacity, cannot 
е transferred to a lower post, without complying with Art. 311 (2). 


(i) On the other hand, where a Government servant has no title to 

a particular rank, under the contract of his employment or conditions of 

service,—there will ordinarily be no reduction in rank within the meaning 
of Art. 311 (2) 

It is to be noted that even where a person holding a civil post is 

К dismissed, removed or reduced in rank, no such 

pik cs wie paid = inquiry need be held and no opportunity need be 

portunity. given in three classes of cases, which themselves 

explain the reasons for the exceptions— 


(a) Where a person is dismissed or removed or reduced in rank on the 
gound of conduct which has led to his conviction oni a criminal charge; 

(b) Where an authority empowered to dismiss or remove a person or 
to reduce him in rank is satisfied that for some reason, to be reconded by 
that authority in writing, it is not reasonably practicable to give to that 
person an opportunity of showing cause; or 

(c) Where the President or Governor, as the case may be, is satisfied 
that in the interest of the security of the State it is not expedient to give 
that person stich an opportunity [Proviso to Art. 311 (2)]. 


"There shall be a Public Service Commission for the Union; and a 

Public Service Commission for each State or a 

Public Service Com- Joint Public Service Commission for a group of 

xd e. er dr Union сулы; if the Union Parliament provides for the 

establishment of such a joint Public Service 

Commission in pursuance of a resolution to that effect being passed by the 

State Legislatures concerned. The Union Public Service Commission also 

may, with the approval of the President, agree to serve the needs of a 
State, if so requested by the Governor of that State [Art. 315]. 


‘he number? of members of the Commission and their conditions of 
service shall be determined (a) by the President in the case of the Union 
о: a Joint Commission, and (b) by the Governor of the State in the case of 
a State Commission; provided that the conditions of service of a member of 
a Commission shall not be altered to his disadvantage after his appointment, 
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' The appointment of the Chairman and members of the Commission 

shall be made—(a) in the case of the Union or a 

us tment -e dterm Joint Commission, by the President; and (b) in 

"i ч А case of a State Commission, by the Governor 

of the State. Half of the members of a Commission shall be persons who 

have held office under the Government of India or of a State for at least 
10 years [Art. 316]. 


The term of service of a member of a Commission shall be 6 years. from 
the date of his entering upon office, or until he attains the age of 65 years 
in the case of the Union Commission or of 60 years in the case of a State 
or a Joint Commission. But a member's office may be terminated earlier, 
in any of the following ways: 


(i) By resignation in writing addressed to—the President in the case 
of the Union or a Joint Commission, or the Governor in the case of a 
State Commission. 


(ii) By removal by the President—(a) if the member is adjudged 
insolvent; or engages himself during his term in paid employment outside 
_ tke duties of his office; or is in the opinion of the President infirm in mind 
or body; (b) on the ground of misbehaviour according to the report of the 
Supreme Court which shall hold an enquiry on this matter on a reference 
being made by the President. 


Thus, even in the case of a State Commission, it is only the President 
who can make a reference to the Supreme Court and make an order of 
removal in pursuance of the report of the Supreme Court. The Governor 
has only the power to pass an interim order of suspension pending the 
final order of the President on receipt of the report of the Supreme Court 
[Art. 317 (1)-(2)]. 


A member shall be deemed to be guilty of misbehaviour.—(i) if he is 
in any way concerned or interested in any contract made on behalf of the 
Government of India or of a State; ог (ii) if he participates in any way in 
the profit of such contract or agreement ог in any benefit therefrom in 
common with other members of an incorporated company. [Art. a1z-(3)]- 


"The Constitution seeks to maintain the independence of the Public 
Service Commission from the Executive in several ways— ` 


(d). The Chairman or a member of a Commission 

_ Independence of the can be removed from office only in the manner 

Commissions. and for the grounds specified in the Constitution 
(see above). 


(b) The conditions of service of a member of the Public Service 
Commission shall not be varied to his disadvantage after his appointment 
{Proviso to Art, 318]. Ж 


.. (c) The expenses of the Commission are charged on the Consolidated 
Fund of India or of the State (as the case may be) [Art. 322]. 
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(d) Certain disabilities are imposed upon the Chairman and members 
of the Commission with respect to future employment under the Government 
[Art. 319]. Thus, on ceasing to hold office— 


Prohibition as to the (a) the Chairman of the Union Public 
рш of, offices by Service Commission shall be ineligible for further 
on ceasing to be such Employment either under the Government of 
members, India or under the Government of a State; 


(b) the Chairman of a State Public Service Commission shall be eligible 
for appointment as the Chairman or any other member of the Union 
Public Service Commission or as the Chairman of any other State Public 
Service Commission, but not for any other employment either under the 
Government of India or under the Government of a State ; 

(с) а member other than the Chairman of the Union Public Service 
Commission shall be eligible for appointment as the Chairman of the Union 
Public Service Commission or as the Chairman of a State Public Service 
Commission, but not for any other employment either under the Govern- 
ment of India or under the Government of a State; 

(d) a member other than the Chairman of a State Public Service 
Commission shall be eligible for appointment as the Chairman or any other 
member of the Union Public Service Commission or as the Chairman of 
that or any other State Public Service Commission, but not for any other 
employment either under the Government of India or under the Govern- 
ment of a State. 

In short, the bar against employment under the Government is absolute 
in the case of the Chairman of the Union Public Service Commission; while 
"in the case of the Chairman of a State Public Service Commission or of the 
other members of the Union or State Commissions, there is scope of 
employment in a higher post within the Public Service Commissions but 
not outside. 

he Public Service Commissions are advisory bodies. 

The following are the duties of the Union and the State Public Service 
Commissions— 

(a) 'То conduct examination for appointments 
__ Functions of Public to the services of the Union and the services of 
Бү Сопы, the State respectively. 

(b) To advise on any matter so referred to them and on any other 
matter which the President, or, as the case may be, the Governor of a State 
may refer to the appropriate Commission [Art. 320]. І 

(с): To exercise such additional functions as may be provided for by 
an Act of Parliament or of the Legislature of a State—as respects the 
services of the Union or the State and also as respects the services of any 
local authority or other body corporate constituted by law or of any public 
institution [Art. 321]. f | 

(d) То present annually to the President or the Governor a report as 
to the work done by the Union or the State Commission, as the case may 


be [Art. 323]. 
39 


Li 
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(е) It shall be the duty of the Union Public Service Commission, if 
requested by any two or more States so to do, to assist those States in 
framing and operating schemes of joint recruitment for any services for 
which candidates possessing special qualifications are required [Art. 320 
(2)]. 

(f) The Public Service Commission for the Union, if requested so to 
do by the Governor of a State, may, with the approval of the President 
agree to serve all or any of the needs of the State. 


The Union Public Service Commission or the State Public Service 
Commission, as the case may be, shall be consulted— 


(a) on all matters relating to methods of recruitment to civil services 
and for civil posts ; 

(b) on the principles to be followed in making appointments to civil 
services and posts and in making promotions and transfers from one service 
to another and on the suitability of candidates for such appointments, 
promotions or transfers ; 


(c) on all disciplinary matters affecting a person serving under the 
Government of India or ihe Government of a State in a civil capacity, 
including memorials or petitions relating to such matters; 

(d) on any claim by or in respect of a person who is serving or has 
served under the Government of India or the Government of a State or 
under the Crown in India or under the Government of an Indian State, in 
a civil capacity, that any costs incurred by him in defending legal pro- 
ceedings instituted against him in respect of acts done or purporting to be 
done in the execution of his duty should be paid out of the Consolidated 
Fund of India, or, as the case may be, out of the Consolidated Fund of 
the State; 

(e) on any claim for the award of a pension in respect of injuries 
sustained by a person while serving under the Government of India or 
the Government of a State or under the Crown in India or under the 
Government of an Indian State, in a civil capacity, and any question as to 
the amount of any such award [Art. 320(3) ]. 


But— 

(i) The President or the Governor, as the case may be, as respects the 
services and posts in connection with the affairs of the Union, specify the 
matters in which either generally, in any particular class of cases, or in any 
particular circumstances, it shall mot be mecessary for a Public Service Com- 

‚ mission to be consulted, But all such regulations must be laid before the 
eppropriate Legislature and be subject to such modifications as may be made 
by the Legislature. 

(î) It has been held by the Supreme Court? that the obligation of the 
Government to consult the Public Service Commission in any of the matters 
specfied above does confer any right upon any individual who may be 
affected by any act of the Government done without consulting the 
appropriate Commission as required by the Constitution. The reason 
assigned by the Court is that the consultation prescribed by the Constitution 


THE SERVICES AND PUBLIC SERVICE COMMISSIONS 307 


is to afford proper assistance to the Government, in the matter of assessing 
the guilt of a delinquent officer, the merits of a claim for reimbursement of 
legal expenses and the like; and that the function of the Commission being 
purely advisory’, if the Government fails to consult the Commission with 
respect to any of the specified matters, the resulting act of the Government 
is not invalidated by reason of such omission and no individual who is 
affected by such act can seek redress in a Court of law against the Govern- 
ment for such irregularity or omission. 


As stated already, it shall be the duty of the Union Commission to 

present annually to the President a report as to the work done by the 

T Commission and on receipt of such report the 

ads UK Ser- President shall cause а copy thereof together with 

a memorandum explaining, as respects the cases, 

if any, where the advice of the Commission was not accepted, the reason 

for such non-acceptance, shall be laid before each House of Parliament 
‘Art, 323 (1)]. 

A. State Public Service Commission has a similar duty to submit as 
annual report to the Governor and the latter has a duty to lay a copy of 
such report before the State Legislature with a memorandum explaining the 
cases, if any, where the advice of the Commission was not accepted by the 
Government [Art. 323 (2)]. 

Аз stated earlier, the function of the Public Service Commissions is only 

How far Commission's advisory and the Constitution has no provision to 
advice binding on the make it obligatory upon the Government to act 
Goyernment. upon the advice of the Commission in апу саѕе,20% 
"The reason is, that under the Parliamentary system of government, it is the 
Cabinet which is responsible for the proper administration of the country 
and its responsibility is to Parliament. They cannot, therefore, abjure this 


‘ultimate responsibility by binding themselves by the opinion of any other 


body of persons. On the other hand, in matters relating to the recruitment 
to the Services and the like, it would be profitable for the Ministers to take 
the advice of a body of experts. It is in this light that Sir Samuel Hoare 
justified the parallel provisions as to the Public Service Commissions in the 
Government of India Act, 1935— 

‘Experience goes to show that they are likely to have more influence if they are 
advisory than if they have mandatory powers. The danger is that if you give them 
mandatory powers you then set up two governments". 

Commission? was conscious of the fact that 
let alone the Ministers might use their position “to promote family or 
communal interests at the expense of the efficiency or just administration 
of the services”, no safeguard was prescribed in the Government of India 
Act, 1935 against a flagrant disregard of the recommendations of the Com- 


missions by the Government. In view of the possibility of such abuse, the 


Constitution has provided the safeguard (referred to above) of the Com- 
mission’s Report being laid before Parliament, through the President or the 


Governor, as the case may be, ‘The Government is under an obligation, 


` But, though the Simon 
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while presenting such Report, to explain the reasons why in any particular 
case the recommendation of the Commission has been overridden by the 
Government. In view of this obligation to submit to Parliament an explana- 
tion for non-acceptance of the advice of the Commission, the number of 
such cases may be sad to have been kept at a minimum. Thus, in! the tenth 

' Report, of the Union Public Service Commission, for the year 1959-60, only 
one case of such non-acceptance is mentioned. 


_ Notwithstanding the above safeguard, there is criticism from certain 
quarters that patronage is still exercised by the Government by resorting 
to some devices— 


(а) One of these is the system of making ad hoc appointments for a 
temporary period without consulting the Public Service Commission, and 
then approaching the Commission to approve of the appointment at a time 
when the person appointed has already been in service for some time and 
the recommendations of his superiors are available to him, in addition to the 
experience already gained by him in the work, which puts him at an advan- 
tage over the new candidates, 


(b) Sometimes the rules laying down the qualifications for the office to 
which such appointment has been made is changed retrospectively to fit in 
the appointee. 


(c) Another complaint is that sometimes the Reports are presented 
tefore Parliament long after the year under review. ‘This, however, does 
not appear to be permissible under the Constitution. So far as the duty 
of the Commission to report to the President or the Governor is concerned, 
the Constitution says that it must be done ‘annually’, Hence, his obliga- 
tion cannot be postponed for more than a few months from the end of the 
period under Report. The duty of the President or the Governor is to 
present the Report to Parliament or the State Legislature “on receipt of 
such Report.” Though no specific time-limit is imposed, it is clear that 
it must be done, as soon as possible after the receipt of the annual Report 
and it cannot be construed that the obligation is discharged by presenting 
the Report two or three years after the receipt or by presenting the 
Reports for Z or 3 years in a lump. The presentation before the Legis- 
lature must also be an annual affair, and, if the President or the Governor 
makes delay, it should be the concern of the appropriate Legislature to 
demand an explanation for such delayed presentation, apart from anything 
else. If the Legislature slumbers, the entire machinery of Parliamentary. 
government will succumb, not to speak of any particular object of scrutiny 
by the Legislature. UA es ERU ta tet 

Another matter relating to the Services which is dealt with by the 
Constitution is the creation of All-India Services. "The All-India Services 

AllIndis Services. M be distinguished from Central Services. The 
entral Services’ is an expression which refers to 
certain Services under the Union, maintained on ап all-India basis, for 
service throughout the country—for instance, the Indian Foreign Service, 
the Indian Audit and Accounts Service, the Indian Customs and Excise 


b 
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A EXT s in ANA “All-India Service’, on the other hand, 
pes od y the Constitution. to indicate only the Indian 
niei С ісе апі the Indian Police Service and such other 
Services which may be included in this category in the manner provided 
ty Article 312 of the Constitution, That Article provides that if the Council 
of States declares by a resolution, supported by not less than two-thirds of, 
the members present and voting, that it is necessary and expedient in the 
national interest to create an All-India Service, common to the Union and 
the States, Parliament may provide for its creation by making a law. The 
practical incident of an All-India Service thus is that the recruitment to it 
and the conditions of service under it can be regulated only by an Act of the 
Union Parliament. It may be noted that it is by virtue of this power that 
Parliament has made the All-India Services Act, 1951 and that the 
conditions of service, recruitment, conduct, discipline and appeal of the 
members of the All-India Services are now regulated by Rules made under 
this Act. Since these Rules provide that the officers of the All-India 
Services shall be appointed and controlled by the Union Government, these 
Services constitute an additional agency of control of the Union over the 
States, in so far as members of these Services are posted in the key- 
posts in the States. 
I. Subject to the power of Parliament, under Art. 33, to modify the 
fundamental rights in their application to mem- 
‚ Fundamental rights of ters of the Armed Forces and the Police Forces, 
un the fundamental rights guaranteed by the Cons- 


titution are in favour of all ‘citizens’, which obviously include public 


servants.'? 

IL It follows, therefore, that а civil employee of the Government is 
entitled to the protection of a fundamental right such as Arts. 14, 15, 16, 
20 in the same manner as a private citizen. Thus,— 

If two sets of rules relating to disciplinary proceedings were in opera- 
iion at the time when the inquiry was directed against а Government 
servant, and the inquiry was directed under the set of Rules which was 
more drastic and prejudicial to the interests of such Government servant, 
the proceeding against him are liable to be struck off as infringing Art. 14. 
In other words, if against; two public servants similarly circumstanced, 
enquiries may be directed according to procedure substantially different, at 
the discretion of the Executive authority, exercise whereof is not governed 
by any principles having nay rational relation to the purpose to be achieved 
by the inquiry, the order selecting a prejudicial procedure, out of the two 
open for selection, is hit by Ant, 147° 

TII. Restriction upon the rights of the public servants under Art. 19 
can, therefore, be imposed only on the grounds specified in cls. (2)-(6), 
and to the extent that the restriction is reasonable,” 

But while a public servant possesses the fundamental rights as a citizen, 
the State also possesses, under the Proviso to Art. 309, the power to regulate 


their ‘conditions of service’, Now, the interests of service under the State 
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require efficiency, honesty, impartiality and discipline and like qualities on 
the part of the public servant. The State has thus the constitutional power 
to ensure that every public servant possesses these qualities and to prevent 
any person who lacks these qualities from being in the public service. It 
seems, therefore, that State regulation of the conditions of service of public 
servants so as to restrict their fundamental rights will be valid only to the 
extent that such restriction is reasonably necessary in the interests of effici- 
ency, integrity, impartiality, discipline, responsibilty and the like which have a 
‘direct, proximate and rational’ relation to the conditions of public service 
as well as the general grounds (e.g. public order under Art. 19) upon 
which the fundamental rights of all citizens may be restricted.’ 
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- Kameshwar v. State of Bihar, AIR. 1952 S.C. 1160; Ghosh у. Joseph, АІ.К. 
1963 SC. 812. | di 
15. State of Orissa v. Dhirendranath, A.J.R, 1961 S.C, 1715. 


CHAPTER XXVIII 
ELECTIONS 


While the Constitution lays down the procedure for the election of the 
President? [Article 54] and the Vice-President! [Art. 66], the procedure 
Electi for election to the Legislatures of the Unoin and 
ections, { UNS. "E 
a the States is left to legislation, the Constitution 
itself providing certain basic principles. "These principles are— 


(a) "There is no provision for communal representation. There shall be 
опе electoral roll for every territorial constituency far election to either 
House of Parliament or to the State Legislature and no person shall be 
excluded from such roll on grounds only of religion, race caste, sex or amy 
of them [Art, 325]. 


(b) The election shall be on the basis of adult suffrage, i.e., every 
person who is a citizen of India and who is not less than 21 years of age 
shall be entitled to vote at the election provided he is not disqualified by 
any provision of the Constitution or of any law made by the appropriate 
Legislature on the ground of non-residence, unsoundness of mind, crime, 
cr corrupt or illegal practice. 


Subject to the above principles and. the other provisions of the Consti- 
tution, the power to make laws relating to all matters in connection with the 
election not only to the Houses of Parliament, but 
Power of legislature. also to thé Houses of the Legislature of a State 


belongs to the Union Parliament [Art. 327]. The State Legislature has, 
however, a subsidiary power in this respect. It can legislate on all electoral 
matters relating to the State Legislature in so far as such matters are not 
covered by legislation by Parliament, The laws of the State Legislature 
shall, in other words, be valid only if they are not repugnant to laws made 
by Parliament and, of course, to the provisions of the Constitution 
[Art. 328]. 

Parliament has enacted the Representation of the People Acts, 1950, 
limitation Commission Act, 1962 to prescribe the 


1951, as well as the Deli: SG TT A rns 
mode of election, and the formation and delimitation of the constituencies 


‚ relating to election. 


The procedure prescribed by these Acts is voting based on single-member 


territorial constituencies. While proportional 


Single-member , _ terri- representation has been prescribed for election to 
torial constituencies the office of the President and the Vice-President, 


that system has not been adopted for election to the Legislatures of the 
Union and the States. 


Disputes are bound 
points, such as, 


to arise in the matter of such a big-scale election on 
i whether the procedure for election was properly 
various 
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followed or whether any candidate returned as 
Decision of disputes member suffered from any disqualification under 
тей to fecu the law or the Constitution, or whether a candidate 
who ought to have been returned has been, in fact, declared not elected. 
For the decision of such disputes, the Constitution provides [Art. 329] that 
the ordinary courts of the land will have no jurisdiction and that any 
question relating to an election can be agitated only by an election petition 
presented to an Election ‘Tribunal, the constitution of which is governed by 
legislation, namely, the Representation of the People Act, 1951. 


But though questions relating to election can only be agitated before 
the Election Tribunal, the Supreme Court or the High Court cannot be 
debarred from exercising its constitutional powers over the decisions made 
by the Election Tribunals. Art. 329 provides— 


“Notwithstanding anything in this Constitution— 

(5b) No election to either House of Parliament or to the House or either House 
of the Legislature of a State shall be called in question except by an election petition 
presented to such authority and in such manner as may be provided for by or under 
any law made by the appropriate Legislature.” 


This clause excludes the jurisdiction of all Courts to entertain any 

Уу matter relating to ‘election’ which can be ques- 
раа и Coura tioned only by an election petition under the law 

prescribed by the appropriate Legislature. 

‘Election’ in this context means the entire process culminating in a 
candidate being declared elected. The following matters cannot, therefore, 
be challenged by a suit; the only remedy would be an election petition 
before an Election Tribunal— 

(i) Acceptance or rejection of a nomination paper by a Returning 

ег. 

(ii) Any matter which arises while the elections are in progress, t.e., at 
every stage from the time of the issue of the notification appointing a date 
for nomination till the result is declared. 


But the word ‘election’ does not include the decision of an Election 
Tribunal as to the validity of the election, The ‘election’ referred to in Art. 
329 (b) ends before the setting up an Election Tribunal. ‘The proceedings 
before the Election Tribunal are not, accordingly, excluded from the juris- 
diction of the High Court or Supreme Court. ‘Thus— 

Though Art. 329 takes away the jurisdiction of Courts to interfere with 
any order of any Election authority relating to the election proceedings, it 
does not preclude the High Court or the Supreme Court to interfere with 
the decisions of Election Tribunals in exercise of the powers of control 
conferred by the Constitution upon the High Court and the Supreme Court 
over all ‘tribunals’, by Arts, 136, 226 or 2272 

In order to supervise the entire procedure and machinery for election 
and to appoint Election Tribunals and for some other ancillary matters, the 
à ed EM Constitution provides for an independent body, 
erum. Comision. ns dac the Election! Commission (Art, 324]. The 
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provisions for the removal of the Election Commissioners make them 
independent of executive control and ensure an election free from the con- 
trol of the party in power for the time being. 

The Election Commission shall cons'st of a Chief Election Commissioner 
and such other Commissioners as the President may, from time, fix. (So 
far the Election Commission has been constituted by the Chief Election 
Commissioner only and no other Election Commissioner has been appointed 
as a member of the Commission). The conditions of service and tenure of 


- officer of the Election Commissioner shall be such as Parliament may by 


law prescribe: Provided that the Chief Election Commissioner cannot be 
removed from his office except in like manner and on like grounds as a 
Judge of the Supreme Court. In other words, the Chief Election Commis- 
Soner can only be removed by each House of Parliament, by a special 


. majority and on the ground of proved misbehaviour or incapacity; and 
the other Election Commissioners shall not be removed by the President 


"except on the recommendation of the Chief Election Commissioner. 


The Election Commission shall have the power of superintendence, 


direction and control of all elections to Parliament and the State Legisla- 


— fures and of elections to the offices of the President and Vice-President, 
including the appointment of election tribunals for the decision of doubts 
and disputes arising out of or in connection with elections to Parliament 


[AR 324]. 


Regional Commissioners may also be appointed by the President, їп 


` consultation with the Election Commission, on the eve of a general election 


to the House of the people or to the State Legislature, for assisting the 


- Election Commission. 


REFERENCES : 


1. See pp. 127, 129, ante. х 
2. a chin v. Raghuraj, (1955) 1 S.C.R. 267; Rajkrishna v. Binod, (1954) 
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CHAPTER XXIX 
MINORITIES, SCHEDULED CASTES AND TRIBES 


It was pointed out at the outset (pp. 23-4) that owr Constitution is 
consecrated by the ideals of equality and justice both in the social and 
political fields and, accordingly, abolishes any discrimination either against 
or in favour of any class of persons on the grounds of religion, race or place 
of birth. It is in pursuance of this ideal that the Constitution did away 
with communal representation or reservation of seats in the Legislature or 
in the offices on the basis of religion. 


It would have been a blunder on the part of the makers of our Consti- 
tution if, on a logical application of the above principle, they had omitted to 
make any special provisions for the advancement of those sections of the 
community who are socially and economically backward, for, the democratic 
march of a nation would be impossible if those who are handicapped are 
vot aided at the start. ‘The principle of democratic equality, indeed, can 
work only if the nation as a whole is brought on the same level, as far as 
that is practicable. Our Constitution, therefore, prescribes certain tem- 
porary measures to help the backward sections to come up to the same level 
with the rest of the nation, as well as certain permanent safeguards for 
the protection of the cultural, linguistic and similar rights of any section 
of the community who might be said to constitute a ‘minority’ from the 
numerical, not communal, point of view, in order to prevent the demo- 
cratic machine from being used as an engine of oppression by the numerical 
majority. 

Any discussion of the provisions of owr Constitution for the protection 

57 of the interests of the minorities сап hardly fail 

Ко Repeat EES to take notice of the palpably unfair comments of 
Sir Ivor Jennings on this point: 

“Indeed, the almost complete disregard of minority claims is one of the most 

remarkable features of Indian federalism. The existence of competing claims on 


religious and ethnic grounds was one of the reasons given for the refusat of Indian 
independence before 1940. By reaction the Congress politicians, who were above all 


nationalists, tended to minimize the importance of minority interests and emotions". 


It is obvious that Sir Ivor would have been satisfied if the framers of 
our Constitution had perpetuated communal representation even after the 
country had been partitioned on the basis of a two-Nation slogan carried 
to the point of fanaticism, leading to a well-planned mass massacre. It is 
somewhat painful to point out to an Englishman. that communal representa- 
‘tion was not a natural limb of the Indian political system which was 
‘blindly’ amputated by the nationalist Congress leaders but was an artificial 
growth which had been grafted upon our body politic by the Morley-Minto 
plan in the name of ‘reform’. An impartial student of Indian history may 
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be expected to testify how, once the malignant growth had been implanted 
into our political life, every opportunity was seized by the imperialistic 
power to develop it as a wedge to separate the Indian people into two hostile 
«amps so much so that it could eventually be advanced “as one of the 
reasons for the refusal of Indian independence.” After those who were 
allured by the separatist vision had succeeded in dividing the mother-land 
to create an exclusive home of their own, it must be presumed that those 
belonging to that very community who elected to remain in their birth- 
piace should prefer to live with the other children of the soil as one family, 
after giving up all claims to separate treatment in the political sphere, That 
the majority community has not abolished communal representation with 
any selfish motives will be apparent from the very fact that notwithstanding 
the abolition of reservation, members of the minority community have been 
appointed to the highest offices of ministers, ambassadors and judges of the 
superior courts in such numbers as can hardly be overlooked by an impartial 
observer. There is no reasonable ground for apprehending that the 
interests or development of the minority community have suffered because 
of the abolition of separate electorates on a communal basis. 


The real injustice done by Sir Ivor, however, is the omission to men- 
tion the religious, cultural and educational safeguards incorporated in the 
Constitution to protect the interests of all minority groups, whether they: 
are religious, linguistic or cultural minorities. Thus, 


(i) Though the provisions guaranteeing religious freedom to every 
individual cannot, strictly speaking, be said to be specific safeguards in 
A favour of the minorities, they do protect the 
Religious freedom: religious minorities if we contrast the provisions 
of the Islamic Constitution of Pakistan of 1956. Our Constitution does 
not contain any provision for the furtherance of any particular religion as 
may raise legitimate apprehensions in the minds of those who do not belong 
to that religion. Not only did the Constitution of Pakistan* provide for 
the setting up of an organization for assisting “the reconstruction of 


Muslim society on a truly Islamic basis" and direct the State to take steps 


for the promotion of Islamic principles? but positively enjoined that "no 
t to the Injunctions of Islam” 


law, existing or future, which is repugnan 
shall be valid." On the other hand, there is no such provision in the 
Constitution of Pakistan for the protection of minorities as does not find 


place in the Constitution of India. 


ion of the citizens of India having a distinct language, 
own shall have the fundamental right to conserve 
; the same [Art. 29 (1)]. This means that if there 

Linguistic and cultural із a cultural minority which wanted to preserve its 
Bee ые. own language and culture, the State would not by 
other culture belonging to the majority or the 
hus, gives protection not only to relig'ous mino- 


(ii) Any sect 
script or culture of its 


law impose upon it any 
locality. "This provision, t 
tities but also to linguistic minorities. 


NM 
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(iii) The Constitution directs every State to provide adequate facilities 

for instruction in the mother-tongue at the primary 

Pea co ir on tae stage of education to children belonging to 
linguistic minority groups and empowers the 

President to issue proper direction to any State in this behalf [Art. 350A]. 


(iv) A Special Officer for linguistic minorities shall be appointed by е, 


President to investigate all matters relating to the 

Special officer for lin. Safeguards provided for linguistic minorities under 

guistic minorities, the Constitution and report to the President 
[Art. 350B]. : 


(v) No citizen shall be denied admission into any educational institu- 
tion maintained by the State or receiving State aid, on grounds only of religion 
No discrimination in TACÊ, caste, language or any of them [Art. 29 (2)]. 
State educational insti- This means that there shall be ro discrimination 
partons: against any citizen on the ground of religion, race 
caste or language, in the matter of admission into educational institutions 
maintained or aided by the State. It is a very wide provision intended 
for the protection not only of the religous minorities but also of ‘local’ 
or linguistic minorities, and the prevision is attracted as soon as the dis- 
crimination is immediately based only on the ground of religion, race, 
caste, language or any of them. "Thus, 


The Government of Bombay issued an Order which directed that, subject 
to certain exceptions, no primary or secondary school receiving aid from 
Government should admit to a class where English was the medium of 
instruction any pupil other than a pup'l belonging to a section of the 
citizens the language of which was English, namely, Anglo-Indians and 
citizens of non-Asiatic descent, An Indian citizen, other than an Anglo- 
Indian citizen, was denied admission to a State-aided school, in pursuance 
of the above Order. The Supreme Court held that the immediate ground 
for denial of admission of a pupil to such a School where English was the 
medium of instruction was that the mother-tongue of the pupil was not 
Fnglish. It was, thus, a denial of the right conferred by Art. 29 (2), only 
on the ground of the lancuage of the pupil. The argument that the object 
of the denial was to promote the introduction of Hindi or any other Indian 
language as the medium of instruction in the Schools was immaterial in 

_ determining whether Art. 29 (2) had been contravened.* 


(vi) All minorities, whether based on religion or language, shall have the 
fundamental right to establish and administer educational institut'ons of 
Richt 0 establish their choice [Art. 30 (1)]. While Art. 29 (1) 
educational institutions enables the minority to maintain its language or 
script, the present clause enables them to run their 
own educational institution, so that the State cannot compel them to attend 
any other institution, not to their liking. 


(vii) The State shall not, in granting aid {о ‘educational institutions, 


1 
Hu 


“recognition that the institution must not receive any 
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Nó TOM E discriminate against any educational institution on 
a SEA 

State aid to educational the ground that it is under the management of a 

institutions. minority, whether based on religion or language 


[Art. 30 (2)]. 


3 e ambit of the above educational safeguards of all minority com- 
: unities, whether rel' gious, linguistic, or otherwise, can be understood only 
1t we notice the propositions evolved by the Supreme Court out of the 
above guarantees : 


(a) Every minority community has the 1ight not only to establish its 
own educational institutions, but also to impart instruction to the children 
of its own community in its own language.’ 


(b) Even though Hindi is the national language of India and Art. 351 
provides a special directive upon the State to promote the spread of Hindi, 
nevertheless, the object cannot be achived by any means which contravenes 
the rights guaranteed by Art. 29 or 30.8 


(c) In making primary education compulsory (Art. 45), the State 
cennot compel that such education must take place only in the schools 
owned, aided or recognised by the State so as to defeat the guarantee that 
a person belonging to a linguistic minority has the right to attend insti- 
tutions run by the community, to the exclusion of any other school. 


(4) Even though there is no constitutional right to receive State aid, 
if the State does in fact grant aid to educational institutions, it cannot 
impose such conditions uponi the right to receive such aid as would, virtually 
drive the members of a religious or linguistic community of their right 
under Art. 30 (1). While the State has the right to impose reasonable 
conditions, it cannot impose such conditions as will substantially deprive 
the minority community of its rights guranteed by Art. 30 (1). Surrender 
cf fundamental rights cannot be exacted as the price of aid doled out by 
the State. Thus, the State cannot prescribe that if an institution, includ- 
ing one entitled to the protection of Art. 30 ( 1), seeks to receive State 
aid, it must subject itself to the condition that the State may take over the 


titution or to acquire it on its subjective satisfaction 


management of the ins 
destroy the 


a: of certain matters—for such condition would completely 
right of the community to administer the institution.® 

(e) Similarly, in the matter of the right to establish an institution in 
relation to recognition by the State, though there is no constitutional or 
other right for an institution to receive State recognition and though the 
State is entitled to impose reasonable conditions for receiving State recog- 
nition, eg., as to qualifications the acceptance of which would virtually 
deprive a minority commur'ty of their right guaranteed by Art. 30 ( тү? 

Where, therefore, the State regulations debar scholars of unrecognised 
educational institutions from receiving higher education or from entering 
into the public services, the right to establish an institution under Art. 30( 1) 


cannot be effectively exercised without obtaining State recognition. Tn such 
circumstances, the State cannot impose it as a condition precedent to State 
fees for tuition in the 
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primary classes. For, if there is no provision in the State law or regulation 
as to how this financial loss is to be recouped, institutions, solely or 
primarily dependent upon the fees charged in the primary classes, cannot 
exist at all.” 


NIS (vii) No person can be discriminated against in 
iscrimination in z Y Ga 
public GER E Th matter of public employment, on the ground of 
race, religion or caste [Art. 16 (2)]. 


While the Constitution has abolished representation on communal lines, 

it has included safeguards for the advancement of the backward classes 

а for uplitt- amongst the residents of India (irrespective of their 

ment of the Scheduled 71101007 affiliations), so that the country may be 

Me and res md ensured of an all-round development. These pro- 

visions fulfil the assurance of "Justice, social, 

economic and political" which has been held out by the very Preamble of 

the Constitution. A major section of such backward classes have been 

specified in the Constitution as Scheduled Castes and Scheduled Tribes 
because their backwardness is patent. 


There is no definition of Scheduled Castes and Tribes in the Constitution 

itself. But the President is empowered to draw up a list in consultation 

with the Governor of each State, subject to revision 

Tribes. Шей Castes and py Parliament [Art. 341-2]. The President has 

already made Orders, specifying the Scheduled 

Castes and Tribes in the different States in India.. These Orders have 

s'nce been amended by the Scheduled Castes and Scheduled Tribes Orders 
(Amendment) Act, 1956. 


A. Special provisions. . The Constitution makes various special provi- 
for Scheduled Castes and sions for the protection of the interests of the. 
E Scheduled Castes and Tribes. "Thus, 


(i) Measures for the advancement of the Scheduled Castes and Tribes 
are exempted [Art. 15 (4)] from the general ban against discrimination 
on the grounds of race, caste and the like, contained in Art. 15. It means 
that if special provisions are made by the State in favour of the members 
of these Castes and Tribes, other citizens shall not be entitled to impeach 
the validity of such provisions on the ground that such provisions are 
discriminatory against them. 


(ii) On the other hand, while the rights of free movement and resi- 
dence throughout the territory of India and of acquisition and d'sposition 
cf property are guaranteed to every citizen in the case of members of the 
Scheduled Castes and "Tribes, special restrictions may be imposed by the 
State as may be required for the protection of their interests. For instance, 
to prevent the alienation or fragmentation of their property, the State 
may provide that they shall not be entitled to alienate their property except 
with the concurrence of a specified administrative authority or except under 
specified conditions [Art, 19 (5)]. ` 
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3 ae The Constitution makes special provisions for (a) representation 
of the Scheduled Castes and Tribes in the House of the People and in the 
Legislative Assemblies of the States, and also for (b) the consideration of 
their special claim in the matter of appointments. 


(а) Seats shall be reserved in the House of the People” T 
ple” for—(a) The 
Scheduled Castes; (b) The Scheduled ‘Tribes except the Scheduled "Tribes 
in the tribal areas of Assam; and (c) The Scheduled ‘Tribes in the autono- 
mous districts of Assam [Art. 330]. 


a Seats shall also be reserved for the Scheduled Castes and the Scheduled 
Tribes, except the Scheduled Tribes in the tribal areas of Assam, in the 
Legislative Assembly of every State [Art. 332]. Such reservation will 
cease on the expiration of twenty years" from the commencement of the 
Constitution 4e, in 1970 [Art. 334]. 


(b) The claims of the members of the Scheduled Castes and the 
Scheduled Tribes shall be taken into consideration, consistently with the 
maintenance of administration, in the making of appointments'^ to services _ 
and posts in connection with the affairs of the Union or of a State 
| Art. 335]. 


(20) There shall be a Special Officer for the Scheduled Castes and 
Scheduled Tribes to be appointed by the President. It shall be the duty 
of the Special Officer to investigate all matters relating to the safeguards 
provided for the Scheduled Castes and Scheduled Tribes under this Cons- 
titution and to report to the President upon the working of those safe- 
guards at such intervals as the President may direct, and the President shall 
cause all such reports to be laid before each House of Parliament. [Such 
an officer was appointed in November, 1950, and he has already submitted 
several annual reports**]. 

(v) ‘The President may, at'any time, and shall, at the expiration of ten’ 
years from the commencement of this Constitution, by Order appoint a 
Commission to report on the administration of the Scheduled Areas and the 
welfare of the Scheduled Tribes in the States. The Order may define the 
composition, powers and procedure of the Commission and may contain 
such incidental or ancillary provisions as the President may consider 
necessary or desirable [Art. 339 (1)]. 

(vi) The executive power of the Union shall extend to the giving of 
directions to any such State as to the drawing up and execution of schemes 
specified in the direction to be essential for the welfare of the Scheduled 
Tribes in the State [Art. 339 (2)]. 


With a view to associate members of Parliament and other members 
e above functions by the Govern- 


cf the public in the due discharge of th: 

ment of India, two Central Advisory Boards (one for the Scheduled Castes, 
end the other for the Scheduled Tribes) have been set up.3 Their func- 
tion is to formulate and review the working of schemes for the welfare of 
the Scheduled Castes and ‘Tribes. and to advise the Government of India 
on matters relating to these classes and tribes. 
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(vii) Financial aid for the implementation of these welfare schemes is 
provided for in Art. 275 (1) which requires the Union to give grants-in-aid 
1o the States for meeting the costs of schemes of welfare of the Scheduled 
"Tribes and for raising the level of administration of the Scheduled Areas 
in a State to that of the administration of the areas of that State. 


(vii) The Proviso to Art. 164 lays down that in the States of Bihar, 
Madhya Pradesh and Orissa, there shall be a Minister in charge of tribal 
welfare, who may also be in charge of the welfare of the Scheduled Castes 
and other backward classes. 


In practice, such Welfare Departments have been set up not only in 
these three States as required by the Constitution, but also in other States." 


(ix) Special provisions are laid down in the Fifth and Sixth Schedules 
of the Constitution, read with Art. 244, for the administration of areas 
inhabited by Scheduled ‘Tribes (see pp. 226 et seq., ante). 


Over and above all these, there is a general Directive in Art. 46 that the 
State shall promote with special care the educational and economic interests 
of the weaker sections of the people, and, in particular, of the Scheduled 
Castes and the Scheduled Tribes, and shall protect them from social injustice 
and all forms of exploitations. 

Not contented with making special provisions for the Scheduled Castes, 
who form a specific category of socially depressed people (generally identi- 

fiable with the Gandhian term ‘harijan’), the 

В. For Backward Constitution has made separate provisions for the 

Classes, generally. amelioration and advancement of all ‘backward 
classes’, in general. 

Of course, the Constitution does not define ‘backward classes’. The 
Scheduled Castes and ‘Tribes are no doubt backward classes, but the fact 
that the Scheduled Castes and Tribes are mentioned together with the 
expression ‘backward classes’ in the foregoing provisions shows that there 
may be other backward classes of people besides the Scheduled Castes and 
Tribes. The Constitution provides for the appointment of a ‘Commission 
to investigate the conditions of backward classes’ [Art. 340]. Such a 
Commission was appointed in 1953 (with Kaka Saheb Kalelkar as Chair- 
man), according to the following terms of appointment— 

(a) To determine the tests by which any particular class or group of 
people can be called ‘backward’. 

(b) To prepare a list of such backward communities for the whole of 
India. 

(c) To examine the difficulties of backward classes and to recommend 
steps to be taken for their amelioration. 

This Commission submitted its report to the Government in 1955, but 
ihe tests recommended by the Commission appeared to the Government to 
be too vague and wide to be of much practical value; hence, further 
investigation by the State Governments have been authorised to give 
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assistance to the backward classes according to the lists prepared by the 
State Governments themselves. 

The simple test for classifying a class as backward may be had from 
Art. 15 (4), viz, whether the members of such class are ‘socially and 
educationally’ worse off than the rest of the citizens, whether they belong 
to the Scheduled Castes or not’. Once a class conforms to this test, 
Government would be obliged to include it in their list and then any member 
of such class would be entitled to the safeguards and privileges held out 
by the Constitution. 

( Art. 15 prohibits discrimination against any citizen on grounds 
only of religion, caste or the like (see p. 72, ante). But this does not prevent 
the State from making special provisions for the advancement of any 


- socially or educationally backward classes of citizens ог for the Scheduled 


Castes and "Tribes. In other words, if any special provision is made for 
the benefit of these classes of citizens, such provision will not be liable 
to be attacked on the ground that it is discriminatory. 

(ii) Art. 29 (2), similarly, guarantees that no citizen shall be denied 


‘admission into any State-owned or State-aided educational institution on 


grounds only of religion, caste or the like. But this provision would not 
prevent the State from making special provisions for the advancement of 
backward classes, Scheduled Castes and ‘Tribes. 

. (i) Art. 16 guarantees equality of opportunity to all citizens in the 
matter of employment under the State (see p. 74, ante). But nothing in the 
Article shall prevent the State from making any provision for the reserva- 
tion of appointments or posts in favour of any backward class of citizens 
which, in the opinion of the State, is not adequately represented in the 
services under the State. 

(iv) Tt has already been pointed out, that Art. the Proviso to Art. 
164 (1) provides for a Minister in charge of the welfare of backward classes 
and that departments for such welfare have, in fact, been opened in all the 
States. 
Even. apart from the foregoing safeguards, temporary provisions were 
made in the Constitution in the interests of the Anglo-Indian commuiity, 
in view of their peculiar position; in Indian society. 
- Special provisions for "These safeguards were to remain in force for a 
the саа com- period of twenty" years as it was expected by the 
Sa makers of the Constitution that after th's period, the 
community would be able to adjust itself with the rest of the population so 
as not to require any special protection. 

An Anglo-Indian is defined in Art. 366 (2) as— 

“a person whose father or any of whose other male progenitors in the male line is 
or was of European descent but whois domiciled within the territory of India and is 
or was born within such territory of parents habitually resident therein and not estab- 
lished there for temporary purposes only.” 

These special provisions in the interests of the Anglo-Indians are — 
(a) The President may, if he is of op'nion that the Anglo-Indian com- 
munity is not adequately represented in the House of the People, nominate not 


41 
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more than 2 members of that community to the House of the People [Art 
331]. The Governor has a similar power in respect of the Legislative Assem- 
bly of the State, but in the case of a Governor, the maximum quota of such 
nomination is not fixed by the Constitution. He has power to "nominate 
such number of members of the community to the Assembly as he considers 
appropriate", 


Such power shall cease after twenty years!! from the commencement 
сЁ the Constitution. Of course, the sitting members will continue till the 


dissolution of the then existing House or Assembly, as the case may be 
[Art. 334]. 


(5) The Special Officer for Scheduled Castes and Scheduled "Tribes shall 
also. investigate into and report on the working of the foregoing safeguards 
relating to the Anglo-Indian community [Art. 338 (3)]. 


There were two other safeguards which have ceased to exist since 1960 
because the period of ten years has not, in these two cases, been extended 
by the Amendment of 1956— 


(i) The existing reservation for the Anglo-Indian community in the 
Railway, Customs, Postal and Telegraph Services of the Union [Art. 336]. 


(i) Similarly, the existing system of educational grants for the Anglo- 
Indian community [Art. 337]. 
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СНАРТЕК ХХХ 
LANGUAGES 


Languages offered a special problem to the makers of the Constitu- 

L tion simply because of the plurality of languages 

ЖА used by the vast population 356 million, It is 

somewhat bewildering to think that no less than 845 languages, including 63 
non-Indian languages are current in this sub-Continent, 


The makers of the Constitution had, therefore, to select some of these 
bo languages as the recognised medium of official 
Need for an official communication in order to save the country from 

a hopeless confusion. Fortunately for them, the 
number of people speaking each of these 845 languages was not anything 
like proportionate and some 14 languages [included in the 8th Schedule of 
the Constitution, see Table XVIT] could easily be picked up as the major 
languages of India, used by 91% of the total population of the country, and 
out of them, Hindi, including its kindred variants Urdu and Hindustani, 
could claim 4696. Hindi was accordingly prescribed as the official 
language of the Union (subject to the continuance of English for the 
came purpose for the limited period of 15 years), and, for the develop- 
ment of the Hindi language as a medium of expression for all the 
elements of ‘the composite culture of India, the assimilation of the 
expressions used in the other thirteen of the major languages was 


recommended [Art. 351]. 


But though one language was thus prescribed for the official 
purposes of the Union, and makers of the Constitution sought to afford 
relief to regional linguistic groups by allowing the respective State 
Legislatures [Art. 345] and the President [Art. 347] to recognise some 
language or languages othér than Hindi as the language for intra-State 


official transactions or any of them, These provisions thus recognise 


the right of the majority of the State Legislature or a substantial section 


of the population of a State to have the language spoken by them to be 
recognised for official purposes within the State. 

In the result, the provisions of the Constitution relating to Official 
Language have come to be somewhat complicated [Arts. 343-351]. 

‘he Official language of the Union. shall be Hindi in Devanagri script. 
But, for a period of fifteen years from the 
Oficial Language. . commencement of this Constitution, the English 
o be used for all the official purposes of the Union 
for which it was being used immediately before 
Even after the expiry of the 
law provide for the use of— 


language shall continue t 


А. 0f the Union such commencement. 
above period of 15 years, Parliament may by 


INTRODUCTION TO THE CONSTITUTION OF INDIA 


(a) the English language, or 


(b) the Devanagri form of numerals, for such purposes as may be 
Specified in the law [Art. 343]. 


In short, English would continue to be the official language of the Union 
Side by side with Hindi, until 1965, and thereafter the use of English for 
eny purpose will depend on Parliamentary legislation. Parliament has made 
this law by enacting the Official Languages Act, 1963, which will be noted 
below. 


The Constitution provides for the appointment of a Commission as well 

as a Committee of Parliament to advise the Presi- 

pial Language Com- dent as to certain matters relating to the official 

language. The Official Language Commission is 

to be appointed at the expiration of 5 years, and again at the expiration 

of 10 years, from the commencement of the Constitution. "The President 

shall constitute the Commission with the representatives of the 14 recognised 

languages (specified in the Eighth Schedule). It shall be the duty of the 
Commission to make recommendations to the President as to— 


(a) the progressive use of the Hindi language for the official purposes 
of the Union; 


(b) restrictions on the use of the English language for any of the 
official purpose of the Union; 


(c) the language to be used for proceedings in the Supreme Court 
and the High Courts and the texts of legislative enactments of the Union 
and the States as well as subordinate legislation made thereunder; 


(d) the form of numerals to be used for any of the official purposes of 
the Union; | 


(e) any other matters referred to the Commission by the President 
as regards— 


(1) the official language of the Union, and 


(2) the language for communication between the Union and the State 
or between one State and another. 


In making its recommendations, the Commission shall have due regard 
to the industrial, cultural and scientific advancement of India and the just 
claims and interests of persons belonging to the non-Hindi speaking areas 
in regard to Public Services. The recommendations of the Commission 
shall be examined by a joint Committee of the two Houses of Parliament 
consisting of 20 Members of the House of People and 10 Members of the 
Council of States, elected in accordance with the system of Proportional 
representation by means of the single transferable vote. This Committee 
will again report to the President and in consideration of such report, the 


President may issue directions for the implementation of such of the 
recommendations as he thinks fit. ў 
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Uhe first Official Language Commission was, accordingly, appointed in 

Implementation of the 1955 with Shri В. б. Kher as Chairman, and it 

гоо ои AG the submitted its Report in 1956, which was presented 

PET guage to Parliament in 1957 and examined by а joint 

a Parliamentary Committee. The recommendations 

пе arliamentary Committee upon a consideration of the Report of the 
official Language Commission were as follows— 

(a) The Constitution contains an integrated scheme of official language 
and its approach to the question is flexible and admits of appropriate 
adjustment being made within the framework of the scheme. 

(b) Different regional languages are rapidly replacing English as a 
medium of instruction and of official work in the States. The use of an 
Indian language for the purposes of the Uriion has thus become a matter of 
practical necessity, but there need be no rigid dale-line for the change-over. 
It should be a natural transition over a period of time effected smoothly 
and with the minimum of incovenience. | 

(с) English should be the principal official language and Hindi the 
subsidiary official language till 1965. After 1965, when Hindi becomes the 
principal official language of the Union, English should continue as the 
subsidiary official language. 

(d) No restriction should be imposed for the present on the use of 
English for any of the purposes of the Union and provision should be made 
in terms of Cl. (3) of Art. 343 for the continued use of English even after 
1965 for purposes to be specified by Parliament by law as long as may be 
necessary. 

(e) Considerable importance attaches to the provision in Art, 351 that 
Hindi should be so developed that it may serve as a medium of expression 
for all the elements of the composite culture of India, and every encourage- 
ment should be given to the use of easy and simple diction, 

{ the above recommendations of the Parliamentary 
Committee, the President issued an Order* on 
April 27, 1960, containing directions by way of 
guage Commission. implementing the above recommendations, The 
main direction is as regards the evolution of Hindi 
terminology for scientific, administrative and legal literature and the trans- 
lation of English literature on administrative and procedural matters into 
Hindi. For the evolution of such terminology, the Official Language Com- 
mission recommended the constitution of a Standing Commission. The 
Standing Commission on Official Language has since been constituted in 
1961, with Shri C. P. N. Sinha, retired Chief Justice, as Chairman. 

Of the other recommendations of the Official Language Commission, 
the following, inter alia, were adopted in the Presidents Order': 

(i) English shall continue to be the medium of examination. for the 
recrüitments through the Union Public Service Commission but, кг 
time, Hindi may be admitted as an alternative medium, both a 1 a 
English being available as the media at the option of the candidate, 


In pursuance 0 


Standing Official Lan- 
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(ii) Parliamentary legislation may continue to be in English but an 
authorised translation should be provided im Hindi. For this purpose, the 
Ministry of Law has been directed to provide for such translation and also 
te initiate legislation to provide for an authorised Hindi translation of the 
text of Acts passed by Parliament. 

(iii) Where the original text of Bills introduced or Acts passed by a 
State Legislature is in a language other than Hindi, a Hindi translation 
may be published with it besides an English translation as provided in 
Cl. (3) of Art. 348. 

(iv) When the time comes for the change-over, Hindi shall be the 
language of the Supreme Court. 

(v) Similarly, when the time for change-over comes, Hindi shall 
ordinar'ly be the language of judgments, decrees or orders of High Courts, 
in all regions; but, by undertaking necessary legislation, the use of a regional 
official language may be made optional instead of Hindi, with the previous 
consent of the President. 


The Constitution further provides that language for the time being 
authorised for use in the Union for official 
B., енне Com- purposes (i.e, English) shall be the official language 
of communication between one State and another 
State and between a State and the Union. Tf, however, two or more States 
agree that the Hindi language should be the official language for communica- 
tion between such States, that language may be used for such communication 
instead of English [Art. 346]. 
The Legislature of a State may by law adopt any one or more of the 
languages in use in the State or Hindi as the 
С. Of a State, language to be used for all or any of the official 
purposes of that State: Provided that, until the Legislature of the State 
otherwise provides by law, the English language shall continue to be used 
for those official purposes within the State for which it was being used 
immediately before the commencement of this Constitution. 

There is also a provision for the recognition of any other language for 
the official purposes of a State or any part thereof, upon a substantial 
popular demand for it being made to the President [Art. 347]. 

Until Parliament by law otherwise provides— 


(a) all proceedings in the Supreme Court and 
in every High Court, 
D. шы ы A be . (b) the authoritative texts— 
ed «nd in the High (i) of all Bills to be introduced or amendments 
rag e for Acts. thereto to be moved in either House of Parliament 
ог in House or either House of the Legislature of 
a State, 
(ii) of all Acts passed by Parliament or the Legislature of a State 


and of all Ordinances promulgated by the President or the Governor of 
a State, and 


LANGUAGES 407 


cu all пам rules, regulations and bye-laws issued under this 
Meer ion or under any law made by Parliament or the Legislature of a 


Shall be in the English language. 


A State Legislature may, however, prescribe the use of any langua 
other than English for Bills and Acts passed by itself, or pde. зс 
legislation made thereunder, but then, it is an English translation of the 
Bill or Act, duly published, which shall be deemed to be the ‘authoritative 
text’ of the same. It follows, therefore, that in case of conflict between the 
State language and the English translation, the latter shall prevail, Similarly, 
the Governor of a State may, with the previous consent of the President, 
authorise the use of Hindi or any other language used for official purposes 
of the State, in proceedings in the High Court of the State, but not in 
judgments, decrees or orders (which must continue to be in English until 
Parliament by law otherwise provides) [Art. 348]. 


‘The foregoing provisions of the Constitution are now to be read subject 
to the modifications made by the Official Languages Act, 1963, enacted by 
Parliament, which are— 2 

I. Continuance of English language for official purposes of the Union 

and for use in Parliament :—Notwithstanding the 
d Languages Act, expiration of the period of fifteen years from the 
commencement of the Constitution, the English 


language may, as from the appointed day, continue to be used, in addition 


to Hindi,— 

(a) for all the official purposes of the U 
used immediately before that day ; and 

(b) for the transaction of business in Parliament, 


IL Authorised Hindi translation of Central. Acts, ete :—(1) A transla: 
tion in Hindi published under the authority of the President in the Official 


Gazette on and after the appointed day,— 
(a) of any Central Act or of any Ordinance promulgated by the 


President, or 
(b) of any order, rule, regulation or bye-law issued under the Constitu- 
tion or under any Central Act, —— 
shall be deemed to be the authoritative 
(2) As from the appointed day, 
i or amendments thereto to be 
Is to be introduced as 


language of all Bil 4 
ir either House of Parliament shall be accompanied by a t b ndn 


same in Hindi authorised in such manner as may be 
made under this Act. 

HI Authorised Hindi translation. of State Acts im certain casts — 
Where the Legislature of a State has prescribed any language other than 
Hindi for use in Acts passed by the Legislature of the State or in Ordi- 


nion for which it was being 


text thereof in Hindi. 
the authoritative text in the English 
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nances promulgated by the Governor of the State, a translation of the same 
in Hindi, in addition to a translation thereof in the English language as 
required by clause (3) of article 348 of the Constitution, may be published 
on or after the appointed day under the authority of the Governor of the 
State in the Official Gazette of that State and in such a case, the translation 
in Hindi of any such Act or Ordinance shall be deemed to be the authorita- 
tive text thereof in the Hindi language. 


IV. Optional use of Hindi or other official language in judgments, etc. 
of High Courts:—As from the appointed day or any day thereafter, the 
Governor of a State may, with the previous consent of the President, 
authorise the use of Hindi or the official language of the State, in addition 
to the English language, for the purposes of any judgment, decree or order 
passed or made by the High Court for that State and where any judgment, 
decree or order is passed or made in any such language (other than the 
English language), it shall be accompanied by a translation of the same in 
the English language issued under the authority of the High Court. 


The Constitution lays down certain special directives in respect of not 

only the official language but also the other 

Special directives re- languages in use in the different parts of the 

lating to languages. country, in order to protect the interests of the 
linguistic minorities. 

A. As regards the official language—the directive is, of course, for the 
promotion and development of the Hindi language so that it may serve as 
a medium of expression for all the elements of the composite culture of 
India and.this is laid down as a duty of the Union; aud the Union is 
further directed to secure the enrichment of Hindi, without interfering with 
its genius, the forms, style and expressions used in Hindustani languages 
(specified in the English Schedule) and by giving primary importance to 
Sanskrit in this respect [Art. 351]. The Government of India has already 
implemented this directive by taking a number of steps for the popularisa- 
tion of Hindi amongst the non-Hindi speaking people, particularly, its own 
employees.! 

B. For the protection of the other languages in use, the following 
directives are provided— 


| (i) For the submission of representation for the redress of any 
grievance to any officer or authority of the Union or a State, the petitioner 
is authorised to use any of the languages used in the Union or in the 
State, as the case may be [Art. 350]. In other words, a representation 
cannot be rejected on the ground that it is not in Hindi. 

(à) Every State and other local authority within a State is directed 
te provide adequate facilities for instruction in the mother-tongue at the 
preliminary stage of education to children belonging to linguistic minority 
groups and the President is authorised to issue such directions to any State 
as he may consider necessary for the securing of such facilities [Art. 350A ]. 


(iti) A Special Officer for linguistic minorities shall be appointed by the 
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President to investigate all matters relating to the safeguards provided by 
the Constitution for linguistic minorities and to report to the President 
upon those matters. It shall be the duty of the President to cause all such 
reports to be laid before each House of Parliament and also to be sent to the 
Government of the State concerned [Art. 350B]. 


Another measure, introduced to mitigate the language problem has 
already been noticed, namely, the setting up of Regional Committees in the 
Legislative Assemblies of Andhra Pradesh and Punjab, as provided by 
Art. 371 (as substituted in 1956) in pursuance of the recommendations of 
the States Reorganisation Commission [p. 276, ante]. 
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СНАРТЕК ХХХЇ 
HOW THE CONSTITUTION HAS WORKED 


One who has to study the Indian Constitution to-day may come to 
grief if he has in his hand only a text of the Constitution as it was 
promulgated in November, 1949, for, momentous changes have since been 
introduced not only by about one and a half dozen of Amendment Acts 
but by scores of judicial decisions emanating from the highest tribunal 
of the land. Nearly every provision of the original Constitution has 
acquired a gloss either from formal amendment or from judicial interpreta- 
tion, and an account of the working of the Constitution, over and above 

_ this, would in itself be a formidable one, 


At the first instance, the passing of eighteen Amendment Acts in a 
"period of seventeen years can hardly be passed over unnoticed. In the 
: American Constitution, the process of formal 
Eun s oa amendment prescribed by: the Constitution being 
rigid, the task of adapting the Constitution to 
changes in social conditions has fallen into the hands of the Judiciary even 
though it ostensibly exercises the function only of interpreting the Cons- 
titution. Instead of leaving the matter to the slow machinery of judicial 
interpretation, our Constitution has vested the power in the peoples’ 
representatives and, though the final power of interpretation of the Cons- 
ütution as it stands at any moment belongs to the Courts, the power of 
changing the instrument itself has been given to Parliament (with or 
without ratification by the State Legislatures) and, if. Parliament, acting 
as the constituent body, considers that the interests of the country so 
require, it can amend the Constitution as often as it likes. The ease 
with which these Amendments have been enacted demonstrates that our 
Constituteon contains the potentiality of peacefully adopting changes some 
of which would be considered as revolutionary in other countries. 


‘The real question involved in this context is whether it is the Judiciary 
or a constituent body which, should be entrusted with this task of intro- 
ducing changes in order to keep pace with the exigencies of national and 
social progress. For reasons good or bad, the framers of our Constitu- 
tion have preferred the Legislature as the machinery for introducing 
changes into the Constitution, but the need for change is acknowledged 
even in countries like the U. S. A. where the task has been assumed by 
the Judiciary, taking advantage of the fact that the amending machinery 
provided in the Constitution was too heavy and unwieldy for practical 
purposes. ‘This basic fact is overlooked by some of the critics who have 
commented on the frequent amendments which have been imposed upon 
the Constitution of India. 


` A little reflection will show that some of these changes the need for 
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ен р ROM even by critics, could not have been introduced by 
Жон re E e Nope of the canons of statutory interpretation 
n im iA 2 led in pur Courts. i An instance ] the point is the 
CUR wor reasonable to qualify the word restrictions in Cl. 

of Art. 19 (by the First Amendment). Without such a qualification, 
wee engine of judicial review would have been altogether excluded from 
the field of legislative encroachment upon the freedom of expression, 
for, it was not open to any Court, unless it was determined to do violence 
to the canons of interpretation, to supply the word ‘reasonable’ which had 
been inserted by the makers of the Constitution in all other Clauses of the 
Article but omitted from Clause (2), Similar is the case with the subject- 
matter of the Third Amendment. When the: Constitution was framed, 
it was considered essential that the Union Parliament should have a con- 
current power to regulate production, supply and distribution of, and 
trade and commerce in, certain essential goods and raw products, in order 
to prevent their scarcity in any part of the country. This power of Parlia- 
ment was, however, reserved for a temporary period. A few years’ 
working demonstrated that such concurrent contro] was necessary on a 
permanent basis, and this was effected by the ‘Third Amendment. The 
Seventh Amendment, again, was necessary to provide for the territorial 
reorganisation of the country which could not be made by the makers of 
the Constitution before promulgating it in 1949. Similarly, the Tenth. 
Twelfth, Thirteenth and Fourteenth Amendments have been necessitated 
by the acquisition of new territories or the upliftment of the political 
status of existing territories, which are obviously for the benefit of the 


nation. 


Of the achievements of the Executive and the Legislature in the work- 
mg the Constitution, one cannot fail to refer to the progress made in the 
implementation of the Directive Principles of 
Implementation of the State Policy (see pp. 114-6 ante), which shows that 
Directe ар the Government in power has not taken them as 
‘pious homilies’ as was apprehended by critics when they were engrafted 
into the Constitution. hough the implementation of these Directives 
of the States, the Union has offered. its 


mostly falls within the province Inic t 
guidance and assistance through its Planning Commission. The Consti- 


tution of India, it should be remembered, was not intended to serve merely 
as a charter of government but as a means to achieve the social and 


economic transformation of the country peacefully and this goal has been 


achieved to the extent that the Government has succeeded in implement- 


ing the Directive Principles. 
In the federal sphere, it may be stated that most of the formal and 


i 1 the commencement of the 

i 1 changes which have taken place since 
МЕЙЛ УТ: Constitution tend to strengthen Central control 
Trend towards the over the States more and more. While the federal 
unitary system. system, by its nature, has generated State 


consciousness more than under the British regime, the Centre has been 
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endavouring more and more to assume control over the States not only by 
Constitutional amendment and legislation but also by setting up extra- 
Constitutional bodies like the Planning Commission’, the National Develop- 
ment Council? and numerous Conferences. As regards the predominant 
position of the Planning Commission, a learned author?* observed— 


“The emergence of the Planning Commission as a super-government 
has disturbed the concept of the autonomy of the States. It has also 
impinged on the authority of the States in matters vital to its adminis- 
tration such as education, health and other welfare services.” 


No less momentous is the encreasing dependence of the States upon 
the Union in the matter of finance. Not only is the financial strength 
of a State dependent upon the share of the taxes and grants-in-aid as 
may be allotted to it by the Union upon the recommendations of the 
Finance Commission, but there is a general sense of irresponsibility in 
financial matters in the States founded upon the assumption that the 
Union will ultimately come to its aid or, else, the National Plan will fail. 


But, notwithstanding this unitary trend, federation has not yet proved 
to be a failure in India, particularly because the Supreme Court has 
steadfastly enforced the distribution of powers laid down in the Consti- 
tution without acknowledging any pre-eminence of the Union so as to 
obliterate that federal distribution, except in one solitary instance so far.* 


The trend towards greater cohesion is, in fact, an index not of the 
` failure but of the success of the federal system in India, One of the 
defects of a federation, according to classical writers, is its weakness. 
. Credit must go to India if it succeeds in attaining unitary strength upon 
the foundation of a federal governmental system. The founders of owr 
Constitution had realised that a federal system was the only system 
suitable to a country like ours, consisting of so many heterogenous ele- 
ments. But, in view of our external dangers, existing and potential, they 
sought to impart into the federal system the elements of adjustment by 
resorting to which the system might acquire the strength of a unitary 
system in case of external or internal aggression. That it has succeeded 
in attaining this objective? has been demonstrated by the working of our 
governmental system since the ominous aggression which had been set in 
motion by China in October, 1962 and is still being driven hard by the 
unholy China-Pakistan axis. Any sacrifice of autonomy by the States in 
any direction, at this critical juncture, will be a homage to national 
security and prestige and not an abandonment of the federal norm, which: 
after all, is a means, not an end. 


The most remarkable achievement in post-Constitution India is the 
exercise of the power of judicial review by the superior Courts. So long 
as this power is wielded by the Courts effectively 
and fearlessly, Democracy will remain ensured in 
India and, with all its shortcomings, the Constitution will survive. The 
numerous applications for the Constitutional writs before the High Courts 


Judicial review. 
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and the Supreme Court and their results testify to the establishment in 
India of ‘limited Government’, or, ‘the Government of laws, not of men’, 
as they call it in the United States of America. The latest addition to 
the list of decisions of this nature is the decision of the Supreme Court? 
on the dispute between the High Court and the Legislature of the Stata 
of U. P., which would save the individual from legislative tyranny and enable 
him to seek the protection of the superior Courts where his fundamental 
rights have been! affected by an exercise of such privileges of the Legislature 
as are not consonant with the provisions of ои” Constitution. 
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APPENDIX 


TABLE I 


Facts ТО START WITH 
(Figures rounded up) 


India has— i 
j i 


en area of 1261,000 sq. miles 32,68,080 sq. k.m.) of which. 35,000 sq. miles are 
included in the Union Territories and the rest in the States: 


566 thousand villages as against 2 thousand seven hundred towns and 82% of 
the population live in villages; 


a population of over 43.9 crores or 439 million (1961 census),—of whom 
Hindus constitute 85%, Muslims 10%, and other religions 
together 10%; who speak as many as 845 languages of which 
14 languages are spoken by over a lakh of people each and 
these 14 have, accordingly, been included in the Eighth Schedule 
of the Constitution; 


a per capita annual income of Rs, 293 (1960-61). 
a literacy of 24% of the population (1961 census) . 


of 21 and over is an elector for the House of the People and 
respective Legislative Assembly. At the third general election 
held in 1962, the number of persons on the electoral roll was 
210 m., which is more than the population of the U.S.A. or the 


USSR. 


Every man and woman 


India spends per annum Rs. 1999 crores, of which Defence includes 716 crores (1964-65). 


The Constituent Assembly had its first sitting on 9-12-46. 


The Draft Constitution of India, which was prepared by the Drafting Committee of the 
Constituent Assembly and presented by it to the President of 


the Constituent ‘Assembly on 21-2-48, contained 315 Articles 


and 8 Schedules. 
tained 395 Articles and 8 Schedules. 


The Constitution of India, as adopted on 26-11-49, сот Е 4 
E ECC ndments, the Constitution as it stood at 


After subsequent ame! 
contained 380 Articles and 9 Schedules. 


the beginning of 1964, 
Up to September, 1966, the Constitution has been amended eighteen times by в dm 
Amendment Acts passed in conformity with Art. 368 of the 


Constitution (See Table IV). 
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TABLE II 


SrArEWISE MEMBERSHIP OF ТИЕ CONSTITUENT ASSEMBLY or INDIA 


As ох 3157 DECEMBER, 1947 


Provinces—229 

No. of 

members 
1. Madras ў; 0.249 7. С. P. and Berar 
2. Bombay v. v ad 8. Assam 
3. West Bengal 19 Orissa 
4. United Provinces 55 10. Delhi 2 
5. East Punjab .. 12 11, Ajmer-Merwara 
6. Bihar 36 12. Coorg 


INDIAN StatEs—70 


1. Alwar 1 19. 
2. Baroda 3 
3. Bhopal 1 20. 
4. Bikaner 1 21. 
5. Cochin 1 
6. Gwalior 4 22. 
7. Indore 1 
8. Jaipur 3 
9. Jodhpur 2 23 
10. Kolhapur 1 
11. Kotah 1 24. 
12. Mayurbhanj 1 25. 
13. Mysore 7 
14. Patiala 2 26. 
15. Rewa 2 27. 
16. Travancore 6 28. 
17. Udaipur ne 2 29. 


i 


Tripura, Manipur and 
Khasi States Group .. 
U, P. States Group .. 
Eastern Rajputana States 
Group , vs 
Central India States 
Group (including Bun- 
delkhand and Malwa) 


. Western India States 


Group 

Gujerat States Group 
Decan and Madras 
States Group 


. Punjab States Group 


Eastern States Group I 
Eastern States Group II 
Residuary States Group 


8 | ж ج دب‎ оо to 
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TABLE ҮШ 


OFFICES OF PRESIDENT AND VICE-PRESIDENT COMPARED. 


President 
Election: © 
Elected by electoral college consisting 
of the elected members of (a) both 


Houses of Parliament; (b) Legislative 
Assemblies of States. 


Vice-President 


Elected by an electoral college consist- 
ing of members of both Houses of 
Parliament. 


Both elections to be in accordance with the system of proportional by single transfer- 


able vote. 
Qualifications for election: 


(a) Must be a citizen of India; 


(b) Must have completed the age of 35 years; and 


` (с) Must be qualified for election of 
House of the People. 


(d) Must not hold any office of profit under 
or any other authority under the control of either 


offices of President, Vice-President, 


Union or of a State. 


` Term of office: 


Five years from the date of entering office, 


(a) May resign earlier, by writing 
^^ addressed to Vice-President. 


(b) May be removed by the process of 
impeachment. 


(c) Must be qualified for election to 
Council of States, 

the Government of India or of a State 

Government, excepting the 


Governor of a State or Minister of the 


(a) May resign earlier, by writing 


addressed to President. 


(b) May be removed by a resolution 
passed by a majority of members 
of Council of States and agreed to 
by House of the People. 


"Бо eligible for re-election, any number of times, 


Salary: 
Rs. 10,000/- per mensem. 


Functions 


The executive power of the Union is 
vested in him, and the exercises it, on 
{һе advice of the Council of Ministers 


of the Union. 


Rs. 2250/- per mensem; but when he 
acts as President, gets the emoluments 


of the President, ie. Rs. 10,000/-. 


Has no functions as Vice-President 
except that when a vacancy arises in 
the office of President, he has to act as 
President until a new President is 
elected and enters upon office. 

Except when a vacancy arises in office 
of President, the Vice-President acts as 
ex officio Chairman of Council of States, 


Sap wn 
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. TABLE IX 


REPRESENTATION OF SrATES AND UNION "TERRITORIES 


. Andhra Pradesh 


Assam 
Bihar 
Gujarat 
Haryana 
Kerala 


. Madhya Pradesh 
. Madras 

. Maharashtra 

. Mysore 


. Orissa 


Punjab 


. Rajasthan 
. Uttar Pradesh 


West Bengal 


IN THE COUNCIL OF STATES. 


Jammu and Kashmir 


Delhi 

Himachal Pradesh 
Manipur . 
Tripura 

Nagaland 


. Pondicherry 


ae D 


Substituted by the 


Constitution (Seventh Amendment) Act, 1956. 


Substituted by the Bombay Reorganisation Act, 1960, 
Inserted by the Punjab Reorganisation Act, 1966, 


Andhra Pradesh and M 


Inserted by the State of Nagaland Act, 1962. 


Inserted by the Constitution. (Fourteenth Amendment) Act, 1962, 


adras (Alteration of Boundaries) Act, 1959. 


TOTAL 2285 


APPENDIX jay 
TABLE X 


REP 
RESENTATION OF STATES AND UNION TERRITORIES 
IN THE House or Tug PHOPLE. 


Andhra Pradesh 

Gujarat те TO MEC MG z PAUS BS 
Haryana “he E ОТ су NRI 22: 
Kerala e 3 D E ae e 9: 
Madhya Pradesh NEN UU . o. е 
Madras a 36 
Maharashtra h " » 22 i * ЕЁ 
Mire 35 E d a y 441 
Orissa X: T 

Punjab 4 A d S X 2 
Rajasthan 59 © e 8 138 
Uttar Pradesh 7 
West Bengal 

Jammu and Kashmir Ms E 
Nagaland 

Delhi 

Himachal Pradesh 

Manipur 

Tripura 

Dadra and Nagar Haveli 

Goa; Daman & Diu 

Andaman and Nicobar Islands 
Laccadive, Minicoy and Amindiyi Islands 
Anglo-Indians - ps 
Pondicherry 

North-East Frontier Tract .. 


Chandigarh 


Changes made by the Bombay Reorganisation Act, 1960. 
Inserted by the Punjab Reorganisation Act, 1966. 


Substituted by ibid. 
Taserted by the State of Nagaland Act, 1962, 


+ ою 
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TABLE XI 


GOVERNMENT OF STATES 


Governor! 
| а. 
(Executive) Legislat: 
Council of Ministers deii E E m" 
E ЖОАН 
il? vy 
(Vidhan Parishad) (Vidhan Sabha) 


1. РЫ th ed x ty Ss aed GA т тесте 


2 ich have gura feats in the ten States (includin Kashmi: 
diens арй 
ach has have got a Legislative Council, in January, 1962, 2 


3. number of RHE oe А 
January, 1962, was fle S 1л the Legislative “Assemblies of the States in 


| 
i 


APPENDIX 


TABLE XII 


349 


MEMBERSHIP or LEGISLATIVE ASSEMBLIES AND LEGISLATIVE 


Councits OF STATES 


( as in 1965 ) 
Legislative Assembly 

Andhra st 
Assam dis 
Bihar bs 
Gujarat i» 
Haryana p 
Kerala 1% 
Madhya Pradesh 289 
Madras 207. 
Maharashtra 265 
Mysore 209 
Nagaland 41 
puse 140 
Punjab am 
Rajasthan 176 
Uttar Pradesh 431 
"West Bengal 256 
Jammu & Kashmir 75 
Goa, Daman & Diu 30 
Himachal Pradesh 562 
Manipur 32 
Pondicherry 30 
Tripura 30 

| 3418 

ion Act, 1966. 


1. Inserted by the Punjab Reorganisat! 
2, Substituted by ibid. 


Legislative Council 
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TABLE XIV 


Нісн Courts AND THEIR TERRITORIAL JURISDICTION 


Name of High Court 


Allahabad 
Andhra Pradesh 


Assam 


Bombay 


. Calcutta 


Gujarat 
Jammu & Kashmir 


Kerala 


Madhya Pradesh 
Madras 


Mysore 
Orissa 
Patna 


Punjab 


Rajasthan 


Territorial jurisdiction 


State of Uttar Pradesh. 
State of Andhra Pradesh. 


States of Assam and Nagaland. 


State of Maharashtra. 

State of West Bengal; Union Territory of 
Andaman and Nicobar Islands, 

State of Gujarat. 

State of Jammu & Kashmir. 

State of Kerala; Union Territory of 
Laccadive, Minicoy & Amindivi Islands. 

State of Madhya Pradesh. 

State of Madras and Union Territory of 
Pondicherry. 

State of Mysore. 

State of Orissa. 

State of Bihar. 

States of Punjab and Haryana: and ~ 
Union Territory of Chandigarh.’ 


State of Rajasthan. 


м oe A ы Бес AREE —. 


Inserted by the Punjab Reorganisation Act, 1966. 
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A 
Accused: 
immunity of, against  self-incriminating 
evidence, 


immunity from double punishment, 85 
pene pee ex post facto legisla- 
Acquired Territory, 223 
Acquisition of property 
[see "Property'] : 


meaning of, 95 

oe limitation, upon power of, 

compensation in case of, 96 

adequacy of compensation for, not justici- 
able, 97 

how far affected by Constitution. (Fourth 
Amendment) Act, 1955, 96-7 

of estates and rights therein [Art. 31A], 


d97 
Administrator, 
of Union Territory, 224 
Adult Franchise, 35 - 
Advocate-General for a State, 105 
All-India Services, 268 
Amendment to Constitution, 
changes not to be deemed as, 117 
made so far, 150 
nature of amending process, 117 
procedure for amendment, 117-119 
Ec power vested in Parliament, 


bills for amendment, subject to ordinary 
procedure for legislation, as modified 
by Art. 368. 118-9 os 
multiple amendments of the Constitution 
13 


+ no provision of Constitution immune from, 


119 ў 
COE tg to Fundamental Rights, 119 
1o-Indiati 

Beca provisions for [Art. 336], 321. 
Annual financial statement, 179 
Appeal by special leave, 239 
Appropriation Act, 179 
Appropriation requires a law, 179 

© 


гайы against, 68 
M to te informed of the grounds of, 


i lt legal practitioner, 88 ^4 
Ко, “a be defended by а legal practi- 


ВВ 
safeguards not available t0— 


Attorney-General for India, 156 


Bill: 
A. Money Bills— 
what are, 175 
‚ procedure for passing of, 175 
оша between financial bills and, 


Speaker's certificate for, 170, 175 

B. Du Viae nien Bil 
stages in the passing of, 173 
when becomes law, 174 
mode of removing deadlock between 

two Houses, 174, 177 
Borrewing by Govt., 
outside India, 265 


by a State, 265 
Boundaries, alteration of, 55 
Budget, 179 

Poliey statement in, 179 


с 


Cabinet Delegation, 15 

Cabinet Mission: 

proposal of, 39 

Certiorari, 

nature of, 105 

on ground. of want or excess of jurisdic- 
tion, 

distinguished from Prohibition, 105 

Chairman of the Council of States, 170 

Charged on Consolidated Fand, 179 

Chief Commissioner, 224 

Citizenship, meaning of, 58 

Citizenship of India: 

at the commencement of Constitution— 
mode of acquisition of, 59 
domicile in India, 59 
effect of migration from Pakistan, 59 
effect of migration to Pakistan, 59 

after commencement of Constitution— 
law relating to, 60 . 
modes of acquisition, 60 
termination of, 
deprivation of, €0 

Citizenship Act, 1955, 29, 60 

Citizens of India: 


rights and privileges of, 58 

Committee on Estimates, 181 

Committee of Public Accounts, 182 
Commonwealth, 

India, a member of, 21-2 

Communal Award, 0 . 

Communal Representation, 

abolition of, 36. 

Comptroller and Auditor-General: 
compared with his British counterpart, 


B 
Backward Classes: 
КА ation in favour of, 73 . 
discrimination ie be 5 


tion for, 
safeguards for, 75, 76 
46 
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Comptroller and Auditor-General:—Contd. Constitution Amendment Acts:—Conid. 
conditions of service of, 157 сн (Аата i 1964, 2, 
duties and powers of, 157 Constitution pplication to Jammu an 

Consolidated Fund, 179 Kashmir) Order, 1950, 1954, 1956, 
expenditure charged on, 179 1958, 213 

Constituent Assembly: Contingency Fund, 181 
demand for, 14 Conventions, role of, 31 
election of, 18 Contracts: 


Committees of, 18 
passing of the Constitution, by, 19 
gery of the Objectives Resolution by, 


Constitutional _ remedies, 
and Fundamental Rights, 31 
Constitution of India; 
how it has worked, 231-2 
longest known Constitution, 26. 
effects compromise between judicial supre- 
04 and Parliamentary sovereignty, 


harmonises Fundamental rights with secu- 
tity of State, 34 

abolishes communal representation, 35. 

adopts unqualified adult franchise, 35 

athe federal system with unitary bias, 


deals with federal relations elaborately, 27 

combines Parliamentary Government with 
a President, 36 

Teconciles Parliamentary soverignty with 
written Constitution. 30 

drawn from different sources, 26 

date of commencement of, 19 

outstanding features of, 26-41 

incorporates the accumulated experience 
of different Constitutions, 26 

detailed administrative provisions inclu- 


constitution of the units included, 27 

both justiciable and non-justiciable rights 
included, 28 

supplemented by legislation, 29 

role of conventions, under, 31 

fundamental rights, subject to reasonable 
regulation by Legislature, 34 

guarantees social equality, 35 

amulpiple amendments of, 213 

passing of, 19 А 

tends towards the unitary system, 214 

pea anie of the problems to be solved, 


more flexibie than rigid, 28 
Constitution Amendment Acts, 
Hen Ades. Act, 1951, 30, 73, 211, 


Second Amendment Act, 1952, 119 
Third Amendment Act, 1954, 120 
Fourth Amendment Act, 1955, 30, 120 
Fifth Amendment Act, 1955, 120 
Sixth Amendment Act, 1956, 120 
Seventh Amendment Act 1956, 26, 30, 41, 
121, 211, 213 

Eight Amendment Act, 1959, 121 
Ninth Amendment Act, 1960, 57, 121 
Tenth Amendment Act, 1961, 121 
Eleventh Amendment Act, 1981, 121 
Twelth Amendment Act, 1662, 122 
Thirteenth Amendment Act 1962, 122 
Fourteenth Amendment Act, 1962, 122 


how шайе— А 
on behalf of Union [Art. 299], 290 
on behalf of States, 290 

effects of non-compliance with Art. 299, 


Control: 


of Union over States, 256 


Co-ordination: 


between States, 275 


Council of Ministers: 


to aid and advise— 
п advice non-justiciable [74 (2)], 
15 
collective responsibility of 
House of People, to [75 (3)], 149, 
of the Union— 
to aid and advise President [Art. 74 
(1)], 153 
relation between President and, 152 
position of Prime Minister in, 150 
position of individual Ministers, 14 
Courts not to enquire into advice 
given by [Art. 74 (2)], 150 
ае аа of [Ац. 75 


duty of resignation, on adverse vote, 
149 


President’s power of dismissal of in- 
dividual ministers, 150 

when not bound to resign, 149 

Council of States: 

composition of, 163 

duration of, 166 

Chairman of, 170 

constitutional position of, 183 

proportional representation for, 165 

Cripps Mission, 14 


D 
Date of Commencement of the Constitu- 
Declaration of Human Rights, 1948, Art. 1. 
Deadlock, between Houses of Legislature, 
Detence Forces Supreme command of, 


X 
Deputy Speaker, 170 
Directonse 
power of Union to issue to State Govern- 
ments, 256 
in normal times, 256 
in emergencies, 257, 
.in financial emergency, 257 
Sanction for enforcement of, 268 
Directive Principles of State policy: 
implementation of, 214 
utilty of, 113 
fundamental right and, 112 
classification of, 111 


Fifteenth Amendment Act, 1963, 122 
Sixteenth Amendment Act, 1963, 122 


scope of, 111 
sanction behind, 114 
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Directive Principles х 
песме аа cs of SEE ровен Electoral college for election of President, 


envisaged, 111 Emergency: 
cdi і the economic democracy diferent kind of, 280 
Dy, powers of Uni i 
one Vei parts of the Consti-|Employment under puy ed 
Discrimination: equality of opportunity for— 
RET : М guaranteed by Art. 16, 74 
n E of women and children, 31 exceptions {о the rule, 74 
avour of backward classes, discrimination on ground of residence 
provisions not held discriminatory, 73 when possible, 74 
no ано by the State on grounds reservation for backward classes, 75 
К of religion and the like, 72 ial consideration for Scheduled 
+ Nera if there аге Castes and Tribes, 75 
5 ег m religion, race, tem i . 
caste, sex, or place of birth, 72 та ms m al ud 
as to public employment. [see ‘Employ- exception in case of office relating to 
5I iment under the State'] denominational institutions, 75 
istribution of legislative powers: Equality before law, 68 
zd of, 251 Ж exceptions to, 68 
residuary power, Equality of opportunity, 
to levy taxes, 259 i in public rome 84 
power of Parliament to legislate for State] exceptions to the equality, 74 
subject— —— Equal Protection: 
in the national interest, 254. vhat it means, 68 
in Emergency, 254 — 1 of the laws, 69 
_ on failure of constitutional machinery, presumption ш reasonableness of classifi- 
cation, 7 


255 
by consent of two or more States, statutory orders, and 71 
254 $ what classification is reasonable, 71 


to give effect to international agree- Estimates, Committee on, 181 


ments, 255 Executive power 
repugnancy, in the concurrent field, 253 | of the Union, 255 
extent of Union legislation, 252 of a State, 255 
extent of State legisiation, 252 — , expenditure, votable and non-votable, 
limitations to territorial jurisdiction of 179 
Parliament, 252 Expenditure charged on the Consolidated 
tion of Executive powers, 255-25) Fund, 180 
Distribution of financial resources: Exploitation, 
need for, 258 right against, 92 
tax revenues, traffic in human beings, 92 
levy of taxes, 259 forced labour, 92 
professions tax, 259 employment of children, 92 
sales tax, 259 Ex Post facto legislation: 
tax on consumption or sale of electricity,| prohibition against, M 
exemption of es eui State properties F 
rom mutual taxation, 
distribution of proceeds of faxes, 260 Federal system: à 
trends towards the unitary system ?M 
Dyarchy, 6, 10 nature of, 42-53 
E essentials of, 43 
a critique of, 


4 50 
Education, ag sag by 5 Government of India 
. right of minorities to establish educational nen y: EE ше 07 


insti 316 
Burn not ip be denied on ground of rc not sovereign before federa- 
race, religion etc. 316 $ ў 
i е tates аге not equal, 47-8 
in mother tongue, 316 States have no residuary powers, 


E idol i , red for alteration 
bar fo „jurisdiction of Courts, regarding xn boundries c or 
i ith decis'ons of elec-| one citizenship, 
y n dm З по separation of judiciary, 48 
| no separation of public official 


ls, 48 
2 к t 1 
decision of disputes relating a 3 d ah «у, 9 


ident or Vice-Presi 4 
3 een eating to, 131 [eph ШО X^ directions, 49 
pl та prevention and settlement of disputes, 


review of decisions of— E 
special leave do appeal 40 Supreme) rer State Councils, 269, 275 


———— NN 


x 


*$64 


Federal sı :—Contd, 
zonal en 275 
freedom of inter-State trade and com- 
merce, 


co-ordination between units and Union, 
272 


Union control over States, 267 
mutual delegations of functions, 272 
mutual immunity from taxation, 272-3 
inter-State comity, 274 
structure eee 42-3 


in Parliament, 179 
ema the two Hi 80 
ауе WO 1010505, 

Financial à Resources: distribution 
кы оа рата срне, 258 

псїаї Statement, Апп 
Financial system, 

Parliament’s control over, 181 
Financial co 


of, 


по discrimination on ground of, 94 
Freedom of res 79 
Freedom of speech and expression 
meaning of, 79 
grounds of restriction of, 79 
Freedom of trade, 70 


restrictions upon, 79 1 
‘Friendly relations with foreign States’: 
restrictions upon freedom of expression, in 
the interests of, 79 
Full faith and credit, 274 
Кн Rights guaranteed by 
scope for judicial review, 80 
Mao en impose she peste upon, 107 
1s a reasonable restriction, 
Fundamental Rights: о 
classification of, 66 - 
effects of Emergencies on, 107 
enforcement. of, 98 
Datum 
history е for, 
need for, 63 E 


liable to be amended, 65 
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Fundamental Rights:—Contd, _ 
а guarantee against State action, 68 
Power of Parliament to modify, in their 
application to— 
rmed Forces, 107 
Martial Law area, 107 
and constitutional remedics, 31 
enumeration in Part III, 65 
exhaustive, 65 4 
scope for judicial review, 80 | 
constitutional remedies for enforcement 
of, 98 
comparison with other rights, 66 


G 
Government of India Acts— 
1856, 1, 12, 17 


1919, 5, 6, 7, 8, 10; 11; 13 
1985, 9, 11, 12, 13, 17; 37; 44; 58 
Government contracts: 
formalities for, 290 
Government: 
suability of, 291 
in contract, 291 
in torts, 292 
right of, to sue, 291 
liability of, to be sued, 291 
Government servants: 
conditions of service of, how regulated, 


office held by. during pleasure of Govern- 
ment, 299 


compensation payable for premature ter- 
mination of contractual service, 299 

no dismissal by authority subordinate to 
appointing authority, 300 

no dismissal without giving reasonable op- 
portunity, 300 

in hes cases opportunity is to be given, 


Governor, 
appointment of, 189 
term of office of, 189 
conditions of office of, 192 
discretions of, 194 
of Assam, 194 
veto power of, 193, 205 
veto А of, compared with President, 
control of, 


by President, 195 
powers of, 192 


to make Ordinances, 193, 207 
Ordinance-making power of, 
with President, 208 

to act on advice of Ministers, 193 
executive powers of, 192 
emergency powers of, 193 
legislative powers of, 193 
appointment of Ministers by, 
relation between, and his Ministers, 193 
as constitutional head, 12 

why an appointed Governor, 190 
Governor- General, 


compared 


as constitutional head, 12 

overriding powers of, 7 
Grants-in-aid. 265. 260 
Govt. of India Act, 1935: 

main features of, 9-11 


INDEX. 


Habeas Corpus: 
nature of, 102 
when does not lie, 103 
c ders issued, 108 
etention 1 ival 
High Courts: га 
power of superintendence of, 245 
composition of, 242 
Judges of— 
appointment of, 242 
salaries of, 242 
qualifications for appointment as 


. 243 

independence of, 243 
for Union Territories, 225 
control of Union over, 
control over subordinate Courts, 247 
territorial jurisdiction of, 244 
jurisdiction of— 

original, 244 

appellate, 245 

over tribunals, 245 

to issue writs, 


House of the People, 

composition of, 164 

duration of, 166 

extension of duration during Proclama- 
tion of Emergency, 166 

constitutional position compared with that 
of the Council of States, 183 

tion! constituencies for election to, 
1 


1 


Immunity from double punishment, 85 


Immunity from mtr 
Union and the States, 260, 273 
Immunity from self-incrimination, 86 


Impeachment of President, 128 
Immunity of— 
President and 


176 
Independence of the Judges of the Sup- 
rem rt, 234 


е Cou 
India, 
territory of, 54 
Union of, 54 
ian Councils Acts: 
4 


ence Act, 1947: 


nding features of, 17 4 
Vm e Government of India Act, 
1935, 1233 
changes introduced. by, 12 s 
lapse of paramountcy under, 29 
Indian Legislature: i 
made more representative, di 


Indian States, 


integration of, 97, 59 

A of, under ‘British Crown, 37. 

place of, in the federal eme under 
Government of India Act, 195, 38 

accession to Dominion of India, 39-40 


365. 


"d States:—Contd. 
pues К the original Constitution, 


reorganisation of, 41 
abolition of Part B States, as a 

Ў category, 41 
Indian Union, 53 
International Peace, 
promotion of, 22 
ds peus oa 269, 275 

-State Commerce Comm 

Inter-State comity, 274 agi 


tual taxation, of the 


Governor for official acts, 


Inter-State trade and commer 
freedom of, 277-9 | 


1 


Jammu & Kashmir, 
accession of, 40 
_ implications of, 212 
articles of Constitution of India, appli- 
. cable to, 
oy integration of, with India, 


effect of Constitution (Seventh Amend- 
ment) Act, on. 211 
position under the original constitution, 


11 
peculiar position of, 211 
provisions of Indian Constitution, 
applicable to, 214 
autonomy of, 219 
jurisdiction of Parliament over, 214 
fundamental rights in. 215, 219 
representation of, in Parliament, 214, 219 
Governor of, 215 
High Court. of, 215, 220 
State Constitution. of— 
making of, 215, 
important provisions of, 217 
amendment of, 220 
Joint Sitting of both Houses, 177, 178 
Judges of Supreme = 
in dence of, 
qualification, appointment & tenure of, 


not 


231 
Judicial Review, 215 
and parliamentary supremacy, 33 
Judicial writs, 102-7 
Judiciary, 
single, integrated, 231 
organisation of, 
hierarchy of courts, 231 
Supreme Court, 
High Court, 
Subordinate Courts, 


L 


Language, official, 206 
Legislative ‘Assembly, 197 
duration of, 1 
composition ot, 198 
Legislative Council, 197, 200 
composition of. 
duration of, 199. . 
provision for abolition cf, 197 
Legislative powers: 
distribution of, 1 
of the Union in 


254-5 
scheme of distribution of, 251 


different circumstances, 


366 


Legislative Lists, 
interpretation of, 255 
tive procedure— 
in Parliament, 173 — 
procedure for removing deadlock bet- 
ween two Houses, 
in State Legislature, 200 


M 


Mandamus, 103 
Members of Parliament, 
акном of, 168 
isqualification of, 168 
when to vacate seat, 169 
privileges of, 171-173 | 
penalty for sitting when not qualified, 169 
decision of questions relating to qualifica- 
tions of, 168 
salaries and allowances of, 169 


appointment of, 148 

salaries of, 148 ў 

Tesponsibility to President, 150 

» to Parliament. 149 

legal responsibility of, 150 

relationship with Prime Minister, 150-1 
Ministerial Responsibility, 

Е rm & States, 14 


collective, 149 

individual, 150 
sters, 

appointment of, 145 

cd of, 153-4 bit Ü d 

COllective responsibility of, 14 

Council of, 147 * 

position of, in relation to President, 152 

Position in relation to Governor, 193 

no immunity from legal proceedings, 


Minorities, rights of, 3.4 
Money Bills, : 
how passed, 175 ‚ 
procedure in bi-cameral Legislatures, 
Speaker's decision on, 175 
What are. 175 
distinguished from Financial Bills, 176 
0 -Chelmsford Report, 5 
Morley-Minto Reforms, 5 
‘Mountbatten Plau', 16-7 
Muslim League, 14 


N 


National Development Council, 271 
Non-cooperation, 7 _. 


0 
Objectives Resolution, 20 
Officials, 
tenure & dismissal of, 299, 302 


Parl 
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Ordinance-making powers, 
of Governor, 208 
of President, 141, 208 


Р 


Paramountcy, 38 
lapse of, 39 
ent, 
both Houses of, 163 
duration of, 166 
privileges of, 171-173 К > 
summoning, prorogation & dissolution of, 
167 


constitution of, 163 

control of, over financial system, 181 

power to legislate for States in national 
interest, 254 

financial procedure, legislation, 179 

power to modify or restrict fundamental 
rights, 107 

legislative procedure, 173 

procedure at joint sitting, 178 › 

power to legislate for States with their 
consent, 154-5 

residuary power of, 253 А 

power to legislate for kiving efet to inter- 


national agreements, 
power to legislate during Proclamation of 
Emergency, 254 m 
oae to the territorial jurisdiction of, 
power to rotate during failure of consti- 
орон machinery іп a State, 


ар of, over Jammu & Kashmir, 
Bs ger E of Jammu & Kashmir, in 


functions of, 162 
sessions of. 167 


President, 36 
Partition or i$ 
Bengal, 17, 
P ode ran b. 
ersonal Š 
how safeguarded, 86-7 
Philosophy of the Constitution, 
Objectives Resolution, 20 
irdependent, Sovereign India, 21 
government of the people. by the people 
„and for the people, 22 
political justice, 22 
даста 23 
equality of status and opportunity, 23 
; international peace, promotion of, 22 
‚а democratic Republic. 24 
Planning Commission, 270 
Political justice, 22 
Pondicherry, 
" Аш a ЮС 225 
rerogative , 99 
sident— 


Position of, in Parliamentary Govern- Pre 


suability of, 205 
Official Тап: 
Official | 


206 
Address, 135 


Language Commission, 412 


XE LoT a 
comj wi erican ident, 
Secon of, 127 pata 


‚ conditions of office of, 128 
emoluments and allowances of, 128 
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President:—Contd А 


impeachment of, procedure for, 128 


ERIS S of disputes re. election of, 


Governor of Assam as agent of, 224 
ministers in relation to, 152-3 
removal of, 128 
term of осе of, 128 
vacancy in the office of, 129 
qualifications for office of, 127 
powers of— 
, «dministrative, 133 
diplomatic & military, 132 
emergency, 147 
executive, 131 
legislative, 195 
ordinance-making, 141 
to control Governor, 142 
nature of, 131 
constitutional limitations on, 132 
address to Parliament, 135 
summoning, prorogation and dissolution 
of Parliament, 135 
message to Parliament, 136 
nominating members to Houses of Parlia- 
_ ment, 136 
laying reports before Parliament, 137 
previous sanction to legislation, 197 
assent to legislation, 18 
veto power, 138 
compared with Governor, 206 
disallowance of State legislation, 140 
paraming power and Governor, compared, 


Ordinance-making power of, and Presi- 
dent compared, 

to act on ministerial advice, 153 
immunity from legal proceedings, 298 
miscellaneous powers, 145 

Press: 
censorship, 83 
freedoms of the, 82 

Preventive detention, 
nature ol, j 
and punitive detention, 89 
Court’s jurisdiction in cases of, 91 
when is an order mala fide, 91 
what is to be communicated to detenu, 91 
effect of supplying vague grounds, 91 
effect of supplying irrelevant grounds, 91 
legislative power with respect to, 88 
safeguards not available to persons under, 


scope of judicial review in respect of, 91 
Prime Minister: 

appointment of, 148 

special position of, 


Proclamation of Emergency, 254 
e hod emergency, 297. 
of failure of constitutional machi i 
SEN nery in à 
suspen of fundamental rights during, 


Proportional representation, why not 
adopted for House of the People 
and Legislative Assembly, 166 
Protection: in respect oi conviction— 
for offences, 84 
of life & personal property, 86 
against arbitrary arrest and detention, 88 
Provinces: 
dyarchy in, 6 
relaxation of control over, 6 
Public Accounts Committee, 182 
Public Service Commission, 303 
joint, for States, 308 
functions of, 305 
кс and tenure of members of, 


Q 
Quo Warranto, writ oi, 106 
R 


Rajya Sabha, 163 
‘Reasonable opportunity’, 
against dismissal, 300 
‘Reasonable’ restriction, 
meaning of, 70 
test is objective, 70-71 
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Royal Octavo pp. 792; 
Published February, 1965. 


Volume Two (Fifth Ed.) .. Articles 20—117; 
Royal Octavo pp. 731; 
Published November, 1965. 


Volume Three (Fifth Ed.) |... Articles 118—226; 
To be published January, 1967. 


Volume Four (Fourth Ed.) ... Articles 227—309; 
i Royal Octavo pp. 661 plus cxxxii ; 
Published October, 1963. 


Volume Five (Fourth Ed.) ... Articles 310 to Schedules. 
Royal Octavo pp. 665 plus cxlix ; 
Published October, 1964. 


Volume Six (Fifth Ed.) ... Constitutional Documents : 


1. Government of India Acts, 1858, 
1915, 1935. 

2. Indian Independence Act, 1947. 

3. India (Provisional Constitution) 
Order, 1947. 

4. Select Constitutions of the World 
—U. S. A. (1787) ; Canada (1867) ; 
Switzerland (1874) ; Australia (1900); 
U.S.S R. (1936); Eire (1937); Japan 
(1946); Fifth French Republic (1958), 

5. Constitution Amendment Acts 
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all Amendments to the Constitu- 
tion of India (up-to-date). 

6. Acts, Rules and Orders under the 
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Volume Seven (Fifth Ed.) ... Constitutional Documents : 
Acts, Rules and Orders under the 
Constitution of India (Arts. 227- 
395), with up-to-date Supplement. 


To be published—December, 1966. 
PRICE PER VOLUME, SOLD SEPARATELY 


Foreign Ed. am 9 te te - £4:$12 
Indian Ed. x n. et А, Rs, 40/- 
While ostensively a commentary on the Constitution of India, it is, in fact, a 
comparative treatise on the universal principles of justice and constitutional 
government which manifest themselves wherever the Anglo-American political 
system has been adopted. The book may, thus, be offered as a commentary also 
on foreign Constitutions such as those of England, U.S.A. Canada, Australia, 
Eire, France, Japan, West Germany, etcs, with up-to-date references, 


Recommended by the Calcutta University for Post-Graduate studies 
in Political Science, Comparative Politics and Modern Constitutions, 
by the Delhi University for Post-Graduate studies in Political Institu- 
tions and Indian Constitution, and by the Baroda, Bombay, Nagpur, 
Rajasthan, Saugar and other Universities for the L. L. M. and various other 
Examinations. 


Viscount Jowitt, Former Lord Chancellor, Great Britain.—“It is a 
work of grant learning.” 


The Rt. Hon. Lord Denning.—' will keep the books on my shelves 
here in the House of Lords where I can always refer to them. We have many 
questions that arise, particularly in the Privy Council, which are analogous 
to the questions which you have had to consider in India, and I know that 
I shall have occasion to refer to what you say upon it...... By your works on thc 
Constitution you have had great influence on the development of India. 1 have 
already glanced at your treatment of ‘Equality under the law’ and I think 
it is most instructive. I look forward to consulting it from time to time for 
Iam sure it will be of great use,” 


“Т am particularly interested in your analysi 
| | ysis on the Common La ine 
especially in the way they have developed fundamental human all 


The Rt. Hon. Lord Evershed.—‘‘The three volumes wi : 
place in my shelves here and I ат proud also to be able уны ERG 
eim pid oben Penning TUE and you must be proud to be the 
Of a WOT. i i z 
DOCE x» E ic ave no doubt suceeding generations will always 


Late Sir B. N. Rau, Member of th 

Г “М. ; е Internatio ice 

"I have had many occasions to consult this book "x eg p: d com 
of accurate information. It is a work of immense research.” Bp nm 


Supreme Court of Japan.— 


5 up-to- 
now pending in the trials to your book about a problem 
solution to the boint.........? in Japan and, to my great joy, have found E. dé 


CE 


Australian Law Journal.—"After each article of the Indian Constitu- 
tion the comparable provisions of other constitutions are reproduced and 
the annotations refer in considerable detail to the legal position under 
those other constitutions. In this way the work brings together a great deal 
of the judicial experience in the constitutional sphere of the U.S.A., Canada and 
Australia," 


- 4. The Indian Republic has, in Mr. Basu, found its Cooley......The discussion 
of the effect of an unconstitutional statute on transactions preceeding 
decisions as to invalidity, is full of interest to us,..... There is an admirably 
Spirited defence of the general thesis that the fundamental guarantees 
should be guarded against legislative encroachment........." 


Canadian Bar Review (Prof. Green).—“Basu’s monumental Commen- 
tary on the Constitution of афа... provides a detailed and compara- 
tive analytical study of one of the most complicated constitutional docu- 


ments of all time, an analysis which places future constitution-makers deeply 
in his debt,” 


Columbia Law Review (Prof. Freeman).—“Mr. Basu’s volumes 
dealing with this Constitution...... are not what could be called an anno- 
tation, nor are they a digest or a text-book encylopaedia. In a way they 
combine all these.,.No book of true Scholarship is limited in its usefulness 
solely to that country to which it is directed, and the present volumes 
are no exception........For me, in teaching comparative Constitutional or 
Administrative Law or comparative jurisprudence, Mr. Basu’s volumes 
will be desk books. To the lawyer involved in Indian matters they will 
be the Starting point for advice or litigation. For the Political science 
student or teacher and the constitutional lawyer they will be a ready 
"OM of comparative theory. But I hope the volumes are more than 

с А 


Connecticut Bar Journal (U.S.A.).—"]It is only fair comment to say 
that these volumes аге something like a pyramid constructed by the hand of 
one man alone......Basu belongs with Blackstone and Coke and Chancellor Kent 


+++eeeIn time to come, the history of the common law will tell frequently of his name 
and his work," 


Chronique de Politique Etrangere (Brussels).—''Mr. Basu's work will 
be read with interest not only by Indian lawyers and politicians but by 
those of other countries as well.” 


International Affairs (London).—*Mr. Basu's work on the Constitu- 
tion of India is impressive both in scale and learning. It is primarily a book 
for lawyers, but the political scientist will also find much to interest him on 
the detailed comparison made of each Provision of the Indian Constitution 
with the cortesponding provision of the Principal Constitutions upon 


-which it is based. If the employment of the comparative method on so 


elaborate a scale makes for a very long book it also makes for a valuable 
» 


International and Comparative Law Quarterly (London),—“The 
Commentary is enormous, Confronted with its one tho 
its hundreds of cases cited, the reviewer is inclined to fall back upon the 
wise words of a former Lord Chancellor Which are quoted on the dust 
cover and say : *A work of great learning,’ 
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85... Now less а book than an institution... monumental and encyclopaedic 

work......Where the Supreme Court vacillates or prevaricates,....Basu with 

"an enviable authority, expreses his dissatisfaction, or hopes for an improve, 

. ment in subsequent decisions, and foreign Precedents are very much jn 
. place. 


. - "This is a successful volume (3), academically and practically. If, for 
example, a student wants the board of examiners to declare his 


| results 
` While they dither over an apprehended leakage or the like, he can find out 
- from Basu whether he shoul apply for certiorari, mandamus or any other 
. Order, and why......The gradual eparture from the limitations known to 
English law is charted and commented upon and the growth of this 


: extremely practical арн of law, to which Basu himself has made heavy 


ions to date, is shown to be still at an early stage." 


Journal of the Institute for Legal and Political Science of the 


Hungarian Academy of Science (Budapest)— “Impressive in extent, the 
work embraces a wealth of material 


s to readers abroad. In our 
0 just his readers abroad 
to whom his work.........means a substantial increase of knowledge. Unfortu- 


nately we lack sufficient space to offer due appreciation of the merits of this 
remarkable work..." 


Journal of the International Commission of Jurists (Geneva).—“The 
massive volumes are alread well-e IER It wo 
be superfluous to add to the у tg works... At this stage it would 


Work justifies the am) ird шд. улер to say that the 


ih Де Са ш (Rome).—"This Work of high technical perfection has 

eady obt Success... |. Th hor includes in it 
elements of Politico-constitutional cri ое 

tique А "vic ч 

the purl lel heme to hed ate, hg ver deviatio Гол 

administration a i . 

resear "CONDAR 8 Work of great value in which 

ches on Compara tive jurisprudence, On constitutional and adminis- 


trati i 
be Mer forthe end, lom) on Political science, have been pressed 
is dedicated,..... A wo high ĉe citizen of India’ to whom the work 


work of { 

work on the political blans © merit on the juridical pla e, it is an eminent 
political plane This on багу may i К ouied as 
пагу ужс ине and exhaustive 
mis esign, classical for its equili- 

can hardly be surpassed inthe ica and ooi of style—a model which 


“The experienc 
2 m of this emi 


breadth of his j 


confer on the volumes an 


certainly useful to the constitue 
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Law Journal (London).—''It is indeed a tremendous achievement, and 
Mr.Basu is to be congratulated upon the skill and thoroughness with 
which he has explained the intricate subject." 


Law Quarterly Review (London).—‘Earlier editions of Mr. Basu's 
book have received high praise from Lord Jowitt and numerous reviewers 
......Mr. Basu's book will make a stronger oppeal to the teacher, the advanced 
student, and the foreign lawyers...... This is a standard work of reference 
with an international reputation, which has received the highest praise from 
distinguished jurists and has been cited as authoritative in courts as far 
afield as Nigeria." 


Modern Law Review (London).—"...... widely used in this country. 
......This is the first book to which many ofus turn in any problem on the Indian 
Constitution. It has also established itself as one of the most useful works 
- on comparative law in the Commonwealth." 


Malayan Law Journal (Singapore).—‘‘Equally useful to statesmen, 
parliamentarians and students of Political Sciencc and Comparative politics......’? 


New York University Law Review (Prof. Bernard Schwartz).—'To 
the American constitutional lawyer, concerned with comparative law, the 
two volumes by Mr. Basu furnish an invaluable guide to the Indian 
experience. The first of them (Commentary on the Constitution of India) 
is a highly learned analysis of the provisions of the Indian organic instru- 
ment. The author’s constant concern is, not merely to explain the mean- 
ing of the Indian Constitution by reference only to the intrinsic guides 
contained in its language, but also to set forth for the Indian lawyer the 
experience in other countries with regard to analogous constitutional pro- 
visions. His detailed comparisons with American law are especially useful 
for those in this country interested in the Indian law......” 


Public Law (London).—‘‘Mr. D. D. Basu’s massive commentary on the 
Constitution of India has already earned world-wide recognition, and it 
ought to be on the shelves of every good law library. Vast in its first edition, 
its bounds have been set wider and wider; and the prospects for 
expansion have become almost infinite...... His work......contains a 
rich store of material on comparative constitutional law which only one of 
prodigious industry could have collected, sifted and presented...... His 
is a most remarkable achievement......a familiar name to constitutional 
lawyers. As such a new and up-to-date edition of this classic work is 
most welcome." 


Revue Hellenique De Droit International (Athens).—Thanks to the 
magnificent labour of Mr.Basu, it is now easy for students of Comparative 
Constitutional Law not only to approach the study of the historic origins 
and the comparative sources of this (Indian) Constitution but also to 
appreciate the real significance of different constitutional instruments in 
the light of a well-chosen jurisprudence that the Author knew to dis- 
tribute magisterially along his commentary...... That this juristic treat- 
ment coud be appreciated by the European constitutionalists is nothing but 
what one could have desired." 
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Toronto Law Journal.—“All students of constitutional and compara- 
tive law ate under a debt of deep gratitude to Mr. Basu for his Commen- 
tary on the Constitution of India. It would require many pages to do 
justice to the volume, and itis possible within reasonable limits of space 


to draw attention to a treatise full of great and well-digested learning, 
abounding in accurate information drawn from wide experience and 
theory, and constituting a suggestive, minute, critical and exhaustive 
study ofthe sections of the long and complicated Indian Constitution, 
In some respects it recalls The Annotated Constitution of the Australian 
Commonwealth by Quick & Оаггап...... is, however, much wider than 
the Australian work, for not only is it juridical in the matter of inter- 


pretation, but it is the most systematic comparison of constitutions claim- 
ing that no such process has been previously carried owt in any similar work К 
It must remain a standard work.” 


"Judge Basu isa thoughtful and responsible critic of the kind courts 
should welcome, and it is good to know that he can now bring his learning, 
analytical powers and judgment to bear from the Bench The book 
he has written is an invaluable reference work." 


. University of Florida Law Review (U.S.A.)—'" The monumental work 
is more than an annotation of the new Constitution of India; it is an 
encyclopaedia for comparative law. With the Indian Constitution used 
as a framework, the author explains to source of each provision found 
in other constitutional systems, Thus the work has become a treatise on 
universal notions of justice and constitutional government, in theory and 
ay pano imited in usefulness to its own nation but can success- 
d. e used throughout the world as a ready source of comparative constitutional 


. 


Year Book of World Affairs, 1953 (London).—"Students of federalism 


in India will find all the ; jera 
mentary on the Constitution et Indie ^ Н and scholarly Com- 


Year Book of International Affairs (Madras).—“It is not only a 


magnum oj 
Constitution, Mas h has no rival among other works on the Indian 
who made full ше of талой Basu is the first constitutional lawyer in India 


called a com of comparative law. The Commentary is justly 
constitutional fake on the universal principles of justice and 


xhaustive Commentary—an able piece 


of a mastery ing, on eve : n Aaa 
t em j ty page, not only evidence 
presentation.” of the Principles invdled but also of great skill in their 


Bombay Law Re 2 
exhaustive, к *Porter.—"A cyclopaedic commentary and is most 


аЙ A vast ТА ouse 
We have nothing but praise for Рани governing constitutional law. 


-is making in dey е supreme effi ч 
TPR, eloping е effort which the learned author 
шшс Sia the principles of Constitutional law and 


29:7 


Calcutta Weekly Notes.—“A product of prodigious industry, learning 
and research......Mr. Basu has set up a standard which so far has not yet 
been reached by any other work on the subject in India.” 


“The learning and complete mastery of the subject that the eminent 


a has shown in his world-renowned book is unique in the legal history 
о а. 


“The author deserves ungrudging praise for the time, energy and 
ТРАЙ that he has put in this work which can hardly be surpassed in the 
judicial literature of our age......” 


Hindusthan Times.—“‘Mr. Basu’s book has earned well-deserved 
encomium since the first edition and has been a leading work on the 
Constitution,” 


India Quarterly.—“Both students of constitutional law as well as 
Members of Parliament are indebted to Mr, Basu for his thorough and 
searching commentary on the Indian Constitution...., prove both legal 
research and tremendous industry... has maintained the standard which 
he set in the earlier editions.........” 


Statesman.—‘‘Described by Lord Jowitt as ‘а work of great learning’, 
form which description no one who has used it will dissent......Mr. Basu is 
undaunted by authority where he believes a case decided erroneously 
„Carries on every page the stamp of scholarship, thoroughness and authority 
that lawyers and students have come to expect from Mr, Basu...... the 
work as a whole is invaluable”...... “The treatment is as thorough and up 
to date as all have come to expect in this valuable series....--Mr. Basu 
describes the present as “the lawyer’s volume”, which is not to say that 
it is not of as great use to others, journalists included.” 


«Yearly growing more useful,..... Not only is Indian case-law dealt 
with in great detail ; foreign parallels are included, with a degree of scholarship 
many might envy..... books like Mr. Basu's show where the Indian polity 
must return after the rough time it is going through now." 


Sunday Standard.—“Basu has come to be regarded as ап authoritative 
and impartial exponent of democratic constitutional practice---.--.--as thorough 
and exhaustive a study as any student could wish for. Though the author 
sounds the warning note that the reader should not expect from this 
work a complete and exhautive digest of all reported decisions, it is a 
criticism which no reader will be in a position knowledgeably to support ; 
for the number of cases cited and the authorities quoted makes one 
wonder at the range and grasp which the author has brought to bear on the 
subject........." 


The outstanding characteristic of his treatment of the subject is the 
detachment and objectivity with which he assesses conflicting opinions. Basic 
principals are supported by citations of universal consensus and undisputed 
authority. In dealing with the decisions of the courts which run 
counter to such principles, he points out and supports with reason his 
criticism of them in the light of the values at stake, namely, “human life, 


liberty and property.” 
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; 2 =r authoritative and mode of arrange- 
n CES cout Decisions, Force j wn made a name to remember 

` me "a 5 eres 

to the future generations.” 


Times of India.—“A standard work of reference.” 


—_— 


CASES 
ON THE 
CONSTITUTION OF INDIA 


Vol. I.—(1650-5 1): Price Rs, 15.00 
Vol. 11—(1952.54) : Price Rs. 22.00 


3 ly Casebook of its kind on the Constitutional Law of India, The 
Bm comments Bed. an efficient means of studying or arguing cases 
all points of view. A bractical Case-book inte ed as a Companion volu к 
Author's Commentary ол the Constitution, including all constitutiona 
decisions of the Supreme Court during the period, 
Contains abridged report ofall the Constitutional decisions of the 
upreme Court of India during 1950-54 


* In abridging the reports, 
the very language of the judgments has been 


dots the lines or passages that have been Omitted 
Pages of the Officia Teport—the Supreme Court Reports, 


+ 


to the Articles of the Constitution to which they relate, with an intro- 
uction to each Chapter,— i 
law embraced by the decis 


indicated, 
€asons for the decision and the 


been Separately 


PPosite point of 


minority 


alysed in Order 
View, 


All subsequent decisions of th 
Courts have been discus 


Court and of the High 
sed under each case, 
Earl Warren, Chief Just 


ice of the U. s. A.—"T have Tead some of the 

gd bes bi ie ER of problems that gives us daily concern, | 
wi ou саа all of them in conj ti i 1 
Seach nS pel E Junction with your Commentary, It 


The Rt. Hon, Lord De 


Denning of Whi — 
many people both in India and akin Кз 0 
Constitution,” 


е Supreme 


“Most Profitable to the 
ссазїоп to Study your 
New York University L R 

he conira EE т view (Prof, Bernard Sch 


Wartz).—"To the 
€^ concerned 


with Comparative law, the two 
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volumes by Mr. Basu furnish an invaluable guide to the Indian experience 
............The second (Cases on the Constitution of India, 1950-51) of 
Mr. Basu’s volumes is intended as a companion volume to his Commen- 
taries. It contains abridged reports of all the constitutional decisions of 
the Indian Supreme Court during 1951, arranged in logical order, together 
with notes of the author explaining the signi ce of the cases reported. 
For the common lawyer concerned primarily with case-law such a volume 


is almost an indispensable tool.” 


International Affairs.—"In the compilation of this carefully edited 
compilation Mr. Basu has placed the constitutional historian as well as 
the lawyer in his debt.” 


Public Law (London).—“The second volume of Mr. Basu’s Cases 
decided by the Supreme Court maintains the high standard of editorial 
comment set by the first. These case-books should also be helpful to 
comparative lawyers in other countries who do not have access to the 
Indian law reports. And in Commonwealth countries like Malaya and 
Nigeria whose constitutions do or will incorporate justiciable guarantees 
of fundamental rights Mr. Basu's case-books may serve as a first introduction 
to the Indian approach to kindred problems.’ 


Bombay Law Reporter.—“This volume contains an abridged version 
of judgments delivered by the Supreme Court, India, during the years 1950 
and 1951 and bearing on the Constitution of India. It is a companion 
volume to the author’s Commentary on the Constitution of India, The 
cases are...,..atranged in the order of articles in the Constitution, each 
case is followed by comments which connect with the author's Commen- 
tary on the Constitution, The comment is sub-divided into points 
decided, reasons of the decision, principles laid down, other points 
decided, subsequent cases, and general notes. These constitute a graphic 
analysis of the decision. The book is a useful helpmate to the author's study 
of the Constitution, and keeps it up to date." 


Calcutta Weely Notes.— "In abridging the reports, the very language 
of the judgments has been reproduced. Such abridgements ye been 
wisely done, and a busy practitioner would be spared the trouble of going 
through voluminous reports.......In 381 pages, the constitutional cases 
of 1950-51 have been abridged with critical notes. We commend the book 
to the profession.” “Тһе present volume contains abridged reports of all 
the constitutional cases of the Supreme Court of India during the year 
1952 to 1955. Cases have been arranged in logical order au each case 
has in the end the author's comment, a statement of reasons for the deci- 
sion and the principles laid down. Such an arrangement is bound to be 
helpful and although the book has been dedicated to Mr. Basu's foreign 
readers, lawyers at home would find the book helpful and instructive. 
The reports have been abridged with care and busy practitioners would 
find the abridgement immensely helpful in their day to day work." 


Cuttack Law Times.—"The present work indicates the hard study 
the author is making on the constitutional law." 


Hindusthan Standard.—'The book is a timely supplement to the 
Author's well-known commentary on the Indian Contitution.........This 
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il tainly be a valuable addendum to the Author's main book. 
РЯ dec: it will be a very helpful book of reference PLN to the 
Judges, lawyers, politicians and advanced students of the Constitution. 


Kerala Law Times.—'"......Logical and coherent, comprehensive ahd 
up-to-date...... + His comments with clarity and brevity deserve special 
attention.” 


Malayan Law Journal,—“.........Great contributions of Mr. Basu towards 
constitutional law.” 


Ourt..... [tis a necessary addition to the library of every senior lawyer 
for quick tackling of constitutional points.” 


Mysore Law Journal.—“This neatly got up book is brought out as a 
supplement to the learned author's well-known work on the Constitution 
of India which has deservedly won high praise from all quarters. The 


Supreme Court of India during the years 1950-51, all on questions of 
constitutional importance. The author has added his commentary in 
respect of each case. The extracts are carefully selected and cases are 
grouped under different heads..... The marginal notes, the table of cases 
and a well-arranged subject index add to the value of the work. We are 
confident the book will be of great help to judges and lawyers in the 


Statesman.—“A set of documents of very great importance,” 


Times of India.—“Mr, Basu has made a boineer attempt to provide a 
work of reference in the field of constitutional law." 


——— 


SHORTER 
CONSTITUTION OF INDIA 


Fourth Edition, June, 1964. 
Royal Octavo рр. 799 plus liii, 


The *Annual Practice’ on Indi ituti 
à ndian Constitutional Law,—this hand b 
> H * . ш 
ае annotation оў the Constitution of India contains all haba busy 
ctitioner requires for his everyday practice, with Case-law corrected almost 


up to the dat inti ] er ue 
s n sm ves o E each page, [е $ a publication which is indispensable 


—— 


«у 


ги] 
The Rt. Hon. Lord Denning of Whitchurch.—''Your development of 
the Constitution of India is o value to us here and indeed to other 


parts of the Commenwealth who have to take some part in the framing 
and inter-relasion of a new Constitution.” Р 


Empire Press Agency (London).—“We readily recommend this book 
to че who need a short and comprehensive book on India’s constitu- 
tional law. 


Journal of the International Commission of Jurists.—"An extraor- 
dinarily handy and convenient guide on how the Indian Constitution and the 
Indian Courts deal with many matters of interest to lawyers in all 
countries,’ 


Jus Gentium.—"This valuable exegetical work leaves little margin for 
anything vague or hazy on which opinion may be hazarded......Indefatigable, 
indeed, is the author's solucitude for presenting a work which pulsates 
with life, is wide in scope and precise and up-to-date in details,” 


“The critical exposition of the constitutional questions has been 
carried on by an eminent writer with a rare sense of propriety and precision 
which throughout dominate the book." 


Modert Law Review.—“......Comprehensive, concise and accuraie.”’ 


Malayan Law Journal.—“This is an ezcellent systematic and comprehen- 
sive exposition of the case-law on the Indian Constitution. Published as 
a companion volume to the author's Commentaries, it maintains the high 
standard of all the author's works and without doubt will be of great 
value to not only constitutional lawyers in India but also elsewhere—especially 
in countries which have new written constitutions...... A volume which every 
constitutional lawyer should possess." 


Allahabad Law Journal.—‘“Students of Constitutional Law and 
members of the Bar will find the book very useful." 


All India Reporter.—"The book will be highly useful to the busy 
practitioner as well as the Court, in knowing the law on the different points 
as they emerge from the Indian cases. Gives the correct position of the 
case-law up to the date of priting of each of its pages........will be found 
very welcome to the busy practitioners as well as the Courts........." 


Amrita Bazar Patrika.—'"The book will find a place on the shelf of 
every lawyer and every serious student of the Indian Constitution." 


Bharat Jyoti.—' There is no paucity of text-books in the market, but 
there is hardly any one on which you can trust. Basu, in spite of being 
a pioneer, has never allowed the oars to rest. He has watched the latest 
trends in constitutional development and has incorporated all these in 
this latest revision....., We readily recommend this to those who need 
a short and comprehensive book on India's constitutional law.” 
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Bombay Law Reporter.—“A useful guide to busy practitioners, ..... 
Any one dealing with the pr 1 1 ti 
this book very enlightening......fulfils its purpose admirably well. 


Calcutta Weekly Notes.—“We have no hesitation in recommending 
the book to the parctitioners." 


Cuttack Law Times.—'We appreciate the Author for bringing out 
this valuable book.” 


Hindu.—'A work of great learning, accuratic information and skilful 
presentation...... of every great value alike to judges and practising lawyers, 
to legislators and politicians, and to teachers and students of law. It is 
a tremendous achievement......’’ 


Hindustan Standard.—‘It is sure to be bopular, as an outstanding work 
on the Constitution of India..... will Prove to be of great use to every 


Kerala Law Reporter.— Successful in furnishing a book for easy 
teference to the busy practitioner as well as the Court,” 


Mysore Law Journal"The claim that the book gives the correct 
position of the case-law on the date of printing would seem to be amply 
justified. The book is one o£ extreme utility to the lawyer." 


Punjab Law Reporter.—“It must find a place in the shelf of every 
member of the Bench and the Ват.........1©з usefulness to the students of the 
Constitution is still greater,” 


Statesman.—"The fact that second edition of Mr. Basu's work has 
been produced within a year of publication shows how propular it is.” 


- 


INTRODUCTION 
TO THE 
CONSTITUTION OF INDIA 


Fourth Edition, 


November, 1966. Price { Paper Cover : Rupees Fourteen only. 
oard Bound : Rupees Sixteen only, 
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Royal Octavo pp. 369 plus xiv. 


*A book for everybody in India and abroad who wants to know anything 
xy E Homa oe of India and its working during the first decade 
anda à 


Contains materials, figures and charts not so far included in any other 
publication on the subject. 


Recommended by the Calcutta and most other Universities as a Text-Book 
for B. A. Pass and Honours in Political Science, M.A. LL.B. and LL.M. 
Examinations. 


Remarkable features : 


* While the Author’s Commentary on the Constitution of India and the 
Shorter Constitution annotate the Constitution article by article, pri- 
matily from the legal standpoint, the present work presents a systema- 
tic exposition of the constitutional document in the form ofa narrative, 
properly arranged under logical chapters and topical headings. 


* 


It will supply the long-felt need for an introductory study on the 
Constitution for the general readers, politicians as well as students 
and candidates for the Public Service and other competitive Examana- 
tions, 


* It traces the constitutional history of India since the Government of 
India Act, 1935; analyses the provisions of the present Constitution 
and explains the inter-relation between its diverse contents, 


* It gives an account of the working of each of the provisions of the 
Constitution during its first decade, with reference to statutes and 
decisions wherever necessary, together with a critical estimate of its 
trends, in a concluding chapter. 


* The analytical Table of Contents, pointed marginal notes, the search- 
ing index and the graphic Table at the end of the book will serve as 
admirable aids to memory. 


* The three Legislative Lists have been printed side by side, for the 
convenience of reference without turning over a number of pages, 


* The changes made by the different Constitution Amendment Acts, 
and the reorganisation of the States may be found out at a glance, 


* Without encumbering the text with matters of detail, the foot-notes 
and references have been printed at the end of each Chapter so that 
the advanced student and the research worker may profit by pursuing 
those references, after his study of the contents of each Chapter. 


* 


The status of Jammu and Kashmir and the Provisions of its State 
Constitution have -been fully dealt with. 


* The views of some foreign critics as regards the nature of the Indian 
Constitution, its federal scheme, provisions for preventive deten- 
tion and the treatment of minorities, have been commented upon with 
factual data and reasoned arguments. 
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The Rt. Hon. Lord Denning.—....Find it most excellent. I recently 
had occasion to refer to this book when we had a debate on the constitutions 
which are being prepared for the new emerging countries and I drew 
attention to the way in which fundamental rights are protected in. the 
Indian Constitution." 


International and Comparative Law Quarterly.—‘‘An excellent little 
book.......-. suited to the students! needs." 


Jus Gentium.—‘“‘A stepping stone to the study of the Indian Constitu- 
tional Chapter....... by the eminent Indian jurist....... an admirably valuable 
exposition of the proximate and remote provisions of the Indian Charter, 
of its intrinsic nature and of its. peculiar characteristics, of its socio- 
political impacts, on an organic plane of great interest.” 


Modern Law Review.—"...... ..His firm belief in the virtues of the 
Indian Constitution and his faith in the efficiency of its working are not 
allowed to detract from his high standards of legal scholarship." 


Public Law (Prof. S. A. De Smith).—"Unquestionably the best general 
account of the Constitution that has yet been published. It is lucid, well- 
arranged, comprehensive, and not over-loaded with citations,.....it will 
be warmly welcomed by students of Indian affiairs and comparative 
government." 


All India Reporter.—“.,,...4 welcome addition to the Author's pre- 
vious works on the Constitution and would do the much-needed task of 
educating the laymen about the provisions of the Constitution of our 
Country. 7 


“This outstanding work is not a patchwork from reported decisions 
«Every student of law, politics and constitution and administration 
will find in this work many original thoughts. The author has been 
impersonal in his views and has not spared criticism where itis due, The 
foreign constitutional students and lawyers will also find immense material 
to ponder over.” 


. 

Bharat Jyoti.— Without overloading the text with matters of detail, 
the author has presented a systematic exposition of the constitutional 
document in the form of an interesting narrative properly arranged and 
under topical headings..,...The degree of the author's success ада his 
complete mastery of the material will be no surprise to those who are 
familiar with the briliant promise of his earlier studies,” 


Hindusthan Standard.—"It offers a refreshing analysis of the law and 
eminent sense of balance is specially revealed in his Study of preventive 
detention, the property rights, and the federal provisions, while his keen. 
attachment to the welfare background of the Constitution is apparent 


fom his study of the implementation of the Directive Principles of State 
ойсу. 


Madhya Pradesh Chronicle.—“To this latest contribution t 
: ; t th 
of enlightening books on our Constitutional Law, must go the en 


Masi] 


Praise......No intelligent layman will have any difficulty in understanding 
what Мг. Basu has told in the 351 pages of his book under review and it 


: j should not only be а compulsory reading for all. students of Political Science, 


but should certainly be read by every Lawyer, Judge and Politician who has to 
know what our Constitution is.” 


Statesman.— "It will serve an admirable primer.” 


——  Tribune.—“Invaluable to everyone interested in the subject, from a front- 

` tank Member of Parliament to the new aspirant to the I.A.S......truly admirable 
guide to those who aspire to know all about our Constitution without 
too much of strain. And there is no educated man who does not really 
want to know how the country is governed.” 


LAW OF TORTS 
Sixth Edition, 1961 Price Rs. 6,00 


Another product of comparative study of the law in England and India. 
. It attempts to formulate and explain the fundamental princlples on a subject 
. which is known to be lacking in comprehensive principles. It is amazingly up- 
to-date both in statute-law and in case-law. 


_ Supreme Court Decisions.—"The treatment of the subject is very 
lucid and illustrative and we are sure that the book will be very useful 


JE to students of law.” 


TEXT-BOOK OF EQUITY 
Fourth Fdition, 1965 Price Rs. 10.00 


A pioneer work of comparative study of the principles of Equity in England 
and India, with special reference to statute law. It gives under each head the 
English law and explains the modifications and variations, if any, introduced 
in India by legislaticn and. judicial decisicns. It throws a floodlight on the. 
fundamental principles underlying almost each branch of civil law in India. 


Bombay Law Journal.—''The author has made a useful contribution on 
the subject." : : } 


Nagpur Law Journal.—“Although written for students a layman will 
also find much useful information init. The style in which the book is 
written makes it interesting reading, 
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Malayan Law Journal—"In this edition the learned author, while 
presenting the fundamental principles of equity, has developed the work 
in order to meet all the needs of a reader on the subject. А great attention 
has been paid to the Indian Law so much so that the book may be used 
as an introduction to the whole realm of Indian Civil law." 


Supreme Courts Decisions —"The book will be of great value to 
students of Law and a reference book for the legal practitioners while 
confronted with conflicting precedents.” 
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Have you read ? 


1. CONSTITUTION AMEND- 
MENT ACTS (I-XVIII) 
(Rs. 2/-). 


2. SELECT CONSTITUTIONS 
OF THE WORLD 
(U.S.A., Canada, Switzerland, 
Australia, U.S.S.R., Eire, 
Japan, France), 1964 
(Rs. 6/-).` 


3. GOVERNMENT OF INDIA 
ACTS, 1858, 1915, 1935 
(with Indian Independence 
Act) (Rs. 12/-). 
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